
Freezing of clients’ account prohibited  
in certain circumstances

The Financial Intelligence Centre Act, 38 of 2001 (“FIC 
Act”), places an obligation on accountable institutions 
to identify clients, to keep record of transactions, to 
report various transactions and to take measures to 
promote compliance with the provisions of the FIC Act. 
In the recent matter between Houtbosplaas (Pty) Ltd., 
TBS Alpha Beleggings (Pty) Ltd (the “Applicants”) and 
Nedbank Limited (the “Respondent”) , it was held that 
a financial institution, such as a bank, may not freeze, 
or restrict a client’s access to an account for the simple 
reason that the client did not satisfactorily identify itself 
and/or its stakeholders by the demand of the bank. 
Mothle J, found that in the absence of any provision 
within the confines of the FIC Act specifically providing 
that financial institutions should obtain identification 
information only from customers, it is indeed possible 
for financial institutions to obtain the relevant 
documentation or information required for purposes of 
undertaking and/or completing the identification and/
or verification of clients from alternative sources, such 
as the Companies and Intellectual Property Commission 

(“CIPC”), the Master of the High Court in respect of trusts 
(section 21B(4) of the FIC Act) or the Department of 
Home Affairs.

In the matter of Houtbosplaas (Pty) Ltd v Nedbank Ltd, 
the Applicant companies had a complex shareholding 
structure. In essence, the shares were held by four 
registered trusts. For purposes of updating the Know 
Your Client (“KYC”) status, the Respondent requested 
the Applicants to provide them with copies of the trust 
deeds of the four respective trusts. The Applicants 
were however of the view that for purposes of the 
verification of the identities of the shareholders of the 
Applicant companies, the trust deeds were confidential 
and that they were not obliged to disclose same to the 
Respondent. Consequently, the Respondent restricted 
access to both Applicants’ bank accounts.

The court was required to consider whether the 
restriction and/or the freezing of the Applicants’ 
accounts by the Respondent was lawful, whether 
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the Respondent’s interpretation of the provisions of 
Regulation 7(f)(ii) of the Money Laundering and Terrorist 
Financing Control Regulations (the “Regulations”) 
relating to determination of the shareholding in the 
Applicants was correct and whether the closure of the 
Applicants’ accounts was a transaction as envisaged  
in the FIC Act.

Mothle J was of the view that a business relationship 
between an accountable institution and a client does  
not entitle such institution to restrict access to or 
freeze an account of a client, even where there is a 
suspicion that a transaction involves unlawful activity 
as contemplated in section 29 of the FIC Act. Similarly, 
the FIC Act does not allow financial institutions to 
demand, from existing clients, that they submit identity 
documents on pain of the restriction of access to, or 
the freezing of, their accounts. In this regard, the court 
considered the fact that the Applicants had been 
conducting business with the Respondent for a number 
of years. In fact, their business relationship with the 
Respondent dated back to prior the enactment of the 
FIC Act. The Applicant companies were accordingly well 
known to the Respondent and there was no evidence 
whatsoever which would have caused suspicion that 
either of the Applicants were involved in any money 
laundering or unlawful activities, which is the mischief 
that the FIC Act primarily intends to address.

In determining whether the Respondent’s interpretation 
of regulation 7 of the Regulations was correct, the 
court considered the wording thereof and held that the 
Respondent’s interpretation was incorrect. Regulation 
7 provides that financial institutions must obtain 
particulars concerning persons representing legal 
persons like companies. In the instance of trusts, the 
regulation obliges financial institutions to obtain the 
said particulars of trusts holding 25% or more of the 
voting rights at the general meeting of the company 
concerned. However, the Applicants contended that the 
individual trusts do not have a 25% shareholding in the 

companies, which was the threshold at and above which 
the Respondent was entitled to probe the shareholders. 
The court found in favour of the Applicants, confirming 
that the individual trusts in fact had a 22% shareholding 
in each company and, as such, regulation 7(f)(ii)  
of the Regulations does not apply to the Applicants. 
Accordingly, the Respondent was not lawfully  
entitled to demand access to the trust deeds  
of the respective trusts.

In light of the above, it is evident that accountable 
institutions should carefully inspect the founding 
documents of their respective corporate clients and 
may not simply proceed to freeze or restrict their clients’ 
access to an account for the mere reason that the client 
did not satisfactorily identify itself or its stakeholders 
to such accountable institution, on demand. There 
is nothing within the confines of the FIC Act which 
prohibits a financial institution from using alternative 
sources to identify and verify a client, including through 
accessing the records of CIPC, the Department of Home 
Affairs and/or the offices of the Master of the High Court 
for purposes of obtaining relevant documentation and/
or information. Furthermore, insofar as an accountable 
institution has an ongoing relationship with an existing 
client, such accountable institution should very well be 
able to utilise available alternative sources for purposes 
of undertaking the identification and verification 
requirements in relation to such clients and cannot 
summarily freeze an account due to a client failing  
to provide it with documents required for purposes  
of an accountable institution undertaking its requisite 
KYC checks.

Legal notice: Nothing in this publication should be construed as legal advice  
from any lawyer or this firm. Readers are advised to consult professional legal advisers  
for guidance on legislation which may affect their businesses. 

© 2020 Werksmans Incorporated trading as Werksmans Attorneys. All rights reserved.



Established in the early 1900s, Werksmans 
Attorneys is a leading South African 
corporate and commercial law firm, serving 
multinationals, listed companies, financial 
institutions, entrepreneurs and government. 

Operating in Gauteng and the Western Cape, 
the firm is connected to an extensive African 
legal alliance through LEX Africa. 

LEX Africa was established in 1993 as the first 
and largest African legal alliance and offers 
huge potential for Werksmans’ clients seeking 
to do business on the continent by providing  
a gateway to Africa. 

With a formidable track record in mergers 
and acquisitions, banking and finance, and 
commercial litigation and dispute resolution, 
Werksmans is distinguished by the people, 
clients and work that it attracts and retains. 

Werksmans’ more than 200 lawyers are  
a powerful team of independent-minded 
individuals who share a common service 
ethos. The firm’s success is built on a solid 
foundation of insightful and innovative deal 
structuring and legal advice, a keen ability 
to understand business and economic 
imperatives and a strong focus on achieving 
the best legal outcome for clients.
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