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Unlike in the past few years, 
there have certainly been some 
surprises sprung on taxpayers 
by the Minister in his Budget 
Speech. Although there is some 
relief for individuals in the form 
of adjustments of taxes on 
“earned” income and upward 
adjustments of the exemptions 
and rebates, the increased 
tax rates on local and foreign 
dividends and capital gains 
certainly came as a bolt out of 
the blue. Clearly the emphasis is 
on “soaking the rich”. 
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were announced, many of them of a highly 

technical nature, but we have attempted to 

limit ourselves to matters which are likely to 

be of more general and widespread interest. 

BIG SURPRISES

Capital gains tax

Capital gains are taxed at normal income 

tax rates, but only 25% of gains, in the 

case of individuals, and 50%, in the case of 

companies and trusts, were so taxed, giving 

effective rates of 10% (maximum), 14% and 

20% respectively. The inclusion rate is now 

increased to 33.3% for individuals and 66.6% 

for companies and trusts. This results in the 

effective capital gains tax (CGT) rate for 

individuals, companies and trusts increasing 

to 13.3% (maximum), 18.6% and 26.7% 

respectively.

These changes will apply to disposals of assets 

from 1 March 2012. 

Certain exemptions are increased, such as:

  The annual exemption from R20 000 to 

R30 000, and

  The primary residence exemption from 

R1,5 million to R2 million.

Further details are contained in the tables 

below.

Dividends tax (and other withholding 
taxes)

Dividends tax, which becomes effective on  

1 April 2012, was enacted with a rate of 

10%, which was the same rate applicable to 

secondary tax on companies (STC). Similarly, 

the withholding tax on interest payable  

to non-residents, which commences on  

1 January 2013, has been set at 10%.

The dividends tax rate now increases, with 

effect from 1 April 2012, to 15% (though it is 

capable of being reduced under a double tax 

agreement). It has also been announced that 

the withholding tax on interest will be at the 

rate of 15%. Moreover, the withholding tax on 

royalties payable to non-residents, which is 

currently at the rate of 12%, will also increase 

to 15% (again, subject to reduction under a 

relevant double tax agreement).

Passive holding company regime to  
be removed

As a result of the 15% withholding tax  

rate on dividends, to be introduced from  



1 April 2012, the need for the introduction 

of a passive holding company regime, to 

prevent potential arbitrage between tax rates, 

is deemed no longer required. As a result, 

this proposed regime will be removed. This 

however, does provide taxpayers with the 

opportunity of using companies to hold their 

investment portfolios in order to postpone  

the payment of the dividends tax. 

STC credits

Originally, the STC credits existing at  

31 March 2012, would have been able to be 

offset against the dividends tax for a period 

of five years, or until they were exhausted, 

whichever occurred first. The five-year period 

is reduced to three years. The rationale given is 

that the higher rate of dividends tax will utilise 

the credits quicker (which is logical). The other 

rationalisation is that the implementation of 

dividends tax was delayed (which is illogical, 

because STC credits continued to build up 

during that period). 

Foreign dividends

Last year the method of taxing foreign 

dividends was amended so that, with effect 

from 1 March 2012 (for natural persons) 

and 1 April 2012 (for others), taxable foreign 

dividends were to be taxed at the effective 

rate of 10%, which corresponded to the rate 

applicable to South African dividends. 

Not surprisingly, the effective rate will now 

increase to 15%. 

Non-resident companies

Whereas resident companies are subject to tax 

at 28%, plus STC of 10% when the profits are 

distributed, giving rise to a combined effective 

rate of 34.5%, non-resident companies are 

exempt from STC. As a form of compensation, 

the latters’ profits are taxed at 33% rather 

than 28%. 

With the demise of STC, this differential 

is being removed, so that non-resident 

companies will now also be taxed at 28%. 

This is somewhat strange given that, unlike 

in some other countries, there is no further 

tax payable when branch profits are remitted 

abroad. Absent any relief under a double tax 

agreement, a foreign investor holding shares 

in a South African company will, between the 

corporate tax of 28% and the dividends tax 

of 15%, suffer a combined effective rate of 

38.8%. A branch of a foreign company will 

pay only 28%. The reduction is therefore 

somewhat surprising (and one can expect 

foreign investors to prefer operating through 

branches in the future).

MATTERS AFFECTING COMPANIES

Interest deductibility

A major modernisation step has been taken 

by the announcement that interest will be 

allowed as a deduction on debt used to 

acquire shares in another company where 

at least 70% of the target company is 

acquired. While the general principle is that 

interest is not allowable on debt to acquire 

shares, because the shares produce tax-free 

income, acquiring a subsidiary ought to have 

been viewed in a different light, because, 

economically, one was merely acquiring a 

business in a different form. In the past it was 

necessary to enter into complex re-structuring 

and debt push-down structures so that, 

effectively, the interest could be allowed.

This announcement is most welcome. It is 

a pity, however, that the threshold of 70% 

(being the threshold where a company forms 

part of a group for tax purposes) has been 

adopted, whereas other areas of the Income 

Tax Act (the Act) generally recognise 10% as a 

business-related threshold. Given that often a 

new company acquires the shares, as opposed 

to an existing operating company, it is not 

clear whether it will be possible for that new 

company to surrender its deduction to the 

target company, to enable the latter to claim 

it. Nothing was stated in this regard.

Last year certain restrictions were enacted in 

relation to arrangements where debt was used 

to fund businesses, particularly in relation to 

the intra-group transaction under section 45 

of the Act and liquidation distributions under 

section 47 of the Act. These restrictions were 

to prevent interest being claimed on excessive 

amounts of debt. These restrictions will be 

extended to debt used to acquire shares as 

described above.

Limitation of excessive debt

In addition to the above, to prevent excessive 

gearing arising from acquisitions, including 

in private equity transactions, it is intended 

to enact a revised set of reclassification rules 

of instruments to deem certain debt to be 

equivalent to shares, thereby preventing 

deductibility of the interest. Consideration 

will also be given to introducing caps on 

interest deductions, whereby the amount 

of interest will be limited to a percentage of 

EBITDA (similar rules exist in certain European 

countries). 

Debt cancellations and restructurings

The general rule is that a discharge of a 

liability at less than face value, including by 

way of waiver or forgiveness, triggers a capital 

gain in the debtor’s hands, though exemptions 

generally apply for such reductions where  

both the debtor and creditor are members  

of a group. 

This rule can result in difficulties where 

taxpayers in financial distress seek to 

reduce or restructure their debt. It has 

been announced that the goal is to create a 

simplified regime to determine the tax impact 

on the debtor, and to eliminate adverse tax 

consequences when the debt relief merely 

restores the debtor to solvency. Specific rules 

will also be required where creditors agree to 

accept shares in discharge of the debt. 

Share issue mismatches

There appears to be a perception that share 

issues are being used to shift value to new 

shareholders without the existing shareholders 

paying full tax. It is proposed that if the 

consideration received by a company for the 

issue of shares exceeds the value of the shares 

issued, the excess will be subject to tax. 

MATTERS AFFECTING INDIVIDUALS

Medical aid

In line with the announcement made in 2011, 

the current system of income tax deductions 

for medical scheme contributions by persons 

under 65 years will be converted into a system 

of medical tax credits from 1 March 2012. 

The tax credits will be fixed amounts which 

are to be offset against the tax payable by an 

individual.

The revised rates for medical scheme 

contributions are set out in the table below.

Description Illustrative thresholds Proposed thresholds 2012/13

Medical scheme fees tax credit, in respect of 

benefits to the taxpayer
R216 R230

Medical scheme fees tax credit, in respect of 

benefits to the taxpayer and one dependant
R432 R460

Medical scheme fees tax credit, in respect of 

benefits to each additional dependant
R144 R154



In addition, medical scheme contributions plus 

out-of-pocket expenses in excess of four times 

the allowable tax credits may also be claimed 

as a deduction against taxable income. 

However, only the calculated amount in excess 

of 7.5% of taxable income will be allowed. As 

from 1 March 2014, these additional medical 

deductions will also be converted into tax 

credits at a rate of 25%. 

For taxpayers with disabilities, disabled 

dependants or those older than 65 years, 

the current system of a 100% deduction of 

medical scheme contributions, including out-

of-pocket expenses, will remain until  

1 March 2014, whereafter the tax credits 

system will apply to all taxpayers. Additional 

medical scheme contributions may be 

converted into a tax credit of 33.3%.  

However, only the amounts in excess of  

three times the total allowable tax credits plus 

out-of-pocket expenses will be allowed. 

Retirement reforms 

It is proposed that from 1 March 2014, 

contributions by employees to pension, 

provident and retirement funds will be tax 

deductible by individual employees (currently 

contributions to provident funds are not 

deductible). The rate of deduction, as well 

as the annual limit, will depend on whether 

the individual is below or above 45 years 

of age. For persons younger than 45 years, 

a deduction rate of 22.5% of the higher 

of employment or taxable income, with 

an annual deduction limit of R250 000, is 

proposed. Persons 45 years and older will be 

able to deduct their contributions at the rate 

of 27.5% of employment income or taxable 

income, whichever is the higher. The annual 

limit for these individuals will be set at  

R300 000. 

A minimum monetary threshold of  

R20 000 will also apply in order to allow  

low-income earners to contribute in excess  

of the prescribed percentages. 

Provided the (non-deductible) amounts in 

excess of the thresholds are taken either as 

part of the lump sum or as annuity income  

on retirement, they will be exempt from 

income tax. 

Savings

In an attempt to get South Africans to save 

more, an alternative to the current tax-free 

interest-income caps will be investigated.  

The alternative proposal entails the 

introduction of tax-preferred savings and 

investment vehicles, of which the returns, 

such as interest, capital gains and dividends, 

as well as withdrawals, will be exempt. High 

net-worth individuals will be precluded from 

benefiting disproportionately as the aggregate 

annual contributions per taxpayer could 

be limited to R30 000, with a lifetime limit 

of R500 000. It is stated that a discussion 

document will be published in May 2012  

with Government planning to introduce 

these savings and investment vehicles by  

April 2014. It is however, not clear at this  

point in time whether the vehicles will only  

be Government run.

Employee share schemes

In an ongoing effort to eliminate perceived 

loopholes and possible double taxation, a 

review of the various types of employee share 

schemes is proposed over a two year period. 

This review will consider the interrelationship 

between employer deductions and employee 

income from these schemes, as well as the 

possibility of merging the regime for low 

income earners into a single employee share 

scheme regime. 

Fringe benefit valuation

Employers are often obliged to use a 

prescribed formula to determine the taxable 

fringe benefit value in the hands of an 

employee. This would apply even if the 

employer could ascertain the actual cost 

of providing the benefit to that employee, 

such as where rented vehicles are provided 

to employees as “company vehicles”. It is 

proposed that employers be allowed to use 

such actual costs to determine the value 

of the fringe benefits provided in these 

circumstances. 

INTERNATIONAL ASPECTS

Dual resident companies

South Africa taxes the profits of foreign 

subsidiaries in the South African shareholder’s 

hands under the controlled foreign company 

rules, unless the subsidiary (as a general rule) 

has a foreign business establishment outside 

South Africa. On the other hand, if the South 

African holding company exercises significant 

management control over the subsidiary’s 

affairs – which is often the case with 

subsidiaries in Africa, where local skills are in 

short supply – the risk is run that the foreign 

subsidiary will be treated as being resident in 

South Africa and liable to pay tax here.

It is proposed that the dual-residence status 

be removed if the tax in the foreign country  

is similar to the tax otherwise payable in 

South Africa. 

It is noteworthy that, having abandoned the 

source or territorial principle in favour of a 

residence or worldwide basis of taxation in 

2001, more and more our system is effectively 

again becoming a source-based system, with 

only trading profits from a South African 

source effectively being taxed here.

Loans to foreign subsidiaries

Loans are often made in lieu of share capital, 

but effectively are fixed capital. If interest is 

not charged, interest could be imputed to the 

holding company/lender in South Africa under 

the transfer pricing rules. It is proposed that 

these loans be treated as shares, which will 

avoid this problem. 

Fund management

The activities of South African-based fund 

managers of foreign investment funds could 

render those funds liable to tax here, on 

the basis that they become resident here 

because effective management is in South 

Africa. This discourages fund managers from 

continuing to operate here and has, in some 

instances, resulted in their relocation to other 

jurisdictions. In line with exemptions granted 

in certain other countries (for example, 

the UK) it is proposed that a carve-out be 

created under the residence rules for foreign 

investment funds. 

Foreign group reorganisations

Following upon the extension of certain of the 

group reorganisation rules to foreign groups 

last year, it is proposed that section 45 of the 

Act, dealing with intra-group transactions, will 

also become available.

OTHER NOTEWORTHY PROPOSALS

Without going into detail, the following 

are some proposed changes, which will not 

necessarily be implemented in the current 

year:

  The treatment of property loan stock 

companies will be placed on a par with 

property unit trusts, with rental income 

effectively being passed through to the 

unitholders. Presumably formal REIT 

legislation will be passed. 

  As part of the incentives in relation to 

special economic zones, a reduction in the 

company income tax rate for businesses 

within selective zones will be considered, 

as well as an additional deduction for the 

employment of workers earning below a 

pre-determined threshold.

  Following the unsuccessful attempt to 

amend the Act last year to deal with the 

tax effect of contingent liabilities (such as 

provisions for leave pay) on the sale of a 

business, it is intended that interpretative 

guidance will instead be given later this 

year. 

  Further amendments to the Act are 

required in light of the introduction of 

the new Companies Act, especially in 



CHANGES TO TAX RATES AND THRESHOLDS

Individuals

Relief will be granted by adjustments to the personal income tax table as follows:

2012/2013 2011/2012

        TAXABLE INCOME (R) RATES OF TAX TAXABLE INCOME (R) RATES OF TAX

0 – 160 000 18% of each R1 0 – 150 000 18% of each R1

160 001 – 250 000
R28 800 + 25% of the amount 

above R160 000
150 001 – 235 000

R27 000 + 25% of the amount 

above R150 000

250 001 – 346 000
R51 300 + 30% of the amount 

above R250 000
235 001 – 325 000

R48 250 + 30% of the amount 

above R235 000

346 001 – 484 000
R80 100 + 35% of the amount 

above R346 000
325 001 – 455 000

R75 250 + 35% of the amount 

above R325 000

484 001 – 617 000
R128 400 + 38% of the amount 

above R484 000
455 001 – 580 000 

R120 750 + 38% of the amount 

above R455 000

617 001 and above
R178 940 + 40% of the amount 

above R617 000
580 001 and above

R168 250 + 40% of the amount 

above R580 000

2012/2013 2011/2012

REBATES R R

Primary 11 440  10 755

Secondary (65+ over) 6 390 6 012

Third rebate (75 & over) 2 130 2 000

TAX THRESHOLD

Below age 65 63 556  59 750

Age 65 and over 99 056  93 150

Age 75 and over 110 889 104 261

the case of reorganisations (for example, 

the Companies Act allows for mergers of 

companies but there are no corresponding 

tax rules). Generally, a complete review of 

the corporate reorganisation rules in the 

Act will be undertaken. 

  Consideration is being given to expand the 

range of instruments that will be taxed on 

a mark-to-market basis, so as to align tax 

treatment with GAAP. The revised system 

will be subject to explicit approval  

from SARS.

  The method of taxing insurance 

companies, both long-term and short-

term, is to be revised, with amendments  

in respect of the latter to be passed this 

year.

  In a change to the 2011 proposal, gamblers 

will no longer be taxed on their winnings 

in excess of R25 000. However, casino  

and gambling operators will now bear  

the burden of a national gambling tax from 

1 April 2013. This tax will be an additional 

1% national levy on a uniform provincial 

gambling tax base, with a similar tax base 

to be used for the national lottery. 

As mentioned above, there are a number  

of other announcements made, but we 

confine ourselves to those of more widespread 

interest.



The relief, insofar as it applies to individuals younger than 65 years, is illustrated in the following comparative table:

TAXABLE INCOME 2011 RATES PROPOSED RATES TAX REDUCTION % REDUCTION

R R R R R

65 000 945 260 - 685 - 72.5%

80 000 3 645 2 960 - 685 - 18.8%

100 000 7 245 6 560 - 685 - 9.5%

120 000 10 845 10 160 - 685 - 6.3%

150 000 16 245 15 560 - 685 - 4.2%

200 000 28 745 27 360 - 1 385 - 4.8%

250 000 41 995 39 860 - 2 135 - 5.1%

300 000 56 995 54 860 - 2 135 - 3.7%

400 000 90 745 87 560 - 3 185 - 3.5%

500 000 127 095 123 040 - 4 055 - 3.2%

750 000 225 495 220 700 - 4 795 - 2.1%

1 000 000 325 495 320 700 - 4 795 - 1.5%

Capital gains tax

Capital gains tax inclusion rates for individuals and special trusts have been increased by 8.3 percentage points to 33.3%, and the rate for other 
persons has been increased by 16.6 percentage points to 66.6%. The changes to the effective tax rates are set out in the table below.

Proposed effective capital gains tax rates

TYPE
CURRENT RATES 

2011/12
PROPOSED RATES 

2012/13

For individuals and special trusts 10% 13.3%

Companies 14% 18.6%

Trusts 20% 26.6%

Proposed capital gains exemptions

DESCRIPTION CURRENT THRESHOLDS 
2011/12

PROPOSED THRESHOLDS
2012/13

Annual exclusion for individuals and special trusts R20 000 R30 000

Exclusion on death R200 000 R300 000

Exclusion in respect of disposal of primary residence (based on amount of 

capital gain or loss on disposal)
R1.5 million R2 million

Maximum market value of all assets allowed within definition of small 

business on disposal when person over 55
R5 million R10 million

Exclusion amount on disposal of small business when person over 55 R900 000 R1.5 million



Corporate income tax rates

Income tax – Companies

For the financial years ending on any date between 1 April and the following 31 March, the following rates of tax will apply:

TYPE

RATE OF TAX (%)

2012/2013 2011/2012

Companies (other than gold mining companies and long term insurers) 28 28

Small business corporation

• R0 – R59 750 (R54 200) 0 0

• R59 750 - R300 000 10 10

• R300 001 and above 28 28

Personal service provider 28 33

Foreign resident company earning income from a South African source 28 33

STC 10 10

Dividends tax (from 1 April 2012) 15 -

Tax regime for very small businesses

For the financial years ending on any date between 1 April 2012 and 31 March 2013, the following progressive tax scale will apply to registered micro businesses:

TURNOVER (R) TAX LIABILITY

2012/2013

0  –    150 000 0%

150 001  –    300 000 1% of the amount above R150 000

300 001  –    500 000 R1 500 + 2% of the amount above R300 000

500 001  –    750 000 R5 500 + 4% of the amount above R500 000

750 001 – 1 000 000 R15 500 + 6% of the amount above R750 000

Tax free portion of interest and foreign dividends

2012/2013 2011/2012

R R

Interest - under 65 22 800 22 800

             - over 65 33 000 33 000

Foreign dividends  3 700  3 700

TRAVEL ALLOWANCE

VALUE OF VEHICLE 
INCLUDING VAT (R)

FIXED COST  
(R p.a.)

FUEL COSTS  
(c/km)

MAINTENANCE COST  
(c/km)

0 –   60 000 19 492 73.7 25.7

60 001 – 120 000 38 726 77.6 29.0

120 001 – 180 000 52 594 81.5 32.3

180 001 – 240 000 66 440 89.6 36.9

240 000 – 300 000 79 185 102.7 45.2

300 001 – 360 000 91 873 117.1 53.7

360 001 – 420 000 105 809 119.3 65.2

420 001 – 480 000 119 683 133.6 68.3

Exceeding 480 000 119 683 133.6 68.3

TRANSFER DUTY

The transfer duty table, which applies to all types of purchasers under purchase agreements concluded on or after 23 February 2011, is as follows: 

     VALUE OF PROPERTY (R) RATE 

0 –    600 000 0%

600 001 – 1 000 000 3% of the value above R600 000

1 000 001 – 1 500 000 R12 000 + 5% of the value above R1 000 000

 1 500 001 and above R37 000 + 8% of the value exceeding R1 500 000



About Werksmans Tax Practice 

Our Tax practice is able to respond swiftly and 

efficiently on local and international tax matters. 

Team members have many years’ experience in 

consulting to the commercial sector and are able 

to provide integrated advice and assistance on a 

wide range of tax issues.

Services range from consulting on the tax 

aspects of clients’ commercial dealings 

to interacting on their behalf with the tax 

authorities and, where necessary, dealing with 

objections and disputes. 

Special areas of expertise include the tax 

aspects of commercial activities such as 

mergers and acquisitions, private equity and 

black economic empowerment transactions, 

and corporate re-organisations. 

Team members are also skilled in handling 

settlement negotiations, appeals in the Tax 

Court and High Court, and alternative dispute 

resolution processes.

In terms of international tax services, the team 

has a well established track record in inward 

and outward investment matters and offshore 

structuring, taking into account the exchange 

control implications thereof.

Services include dealing with:
  Domestic tax: income tax, withholding tax, 

capital gains tax, employees’ tax, value-

added tax and securities transfer tax

  International tax: inward and outward 

investment

  Exchange control advice

  Estate planning
  Tax rules relating to financial services and 

products: encompassing insurance, private 

equity, securitisations, hedge funds, 

structured and project finance, debt and 

derivative instruments

  Tax structuring of transactions: 

including black economic empowerment 

transactions, mergers and acquisitions, 

unbundlings, reconstructions, 

management buyouts, distributions, 

funding, securities issues and buybacks

  Tax litigation and dispute resolution: from 

liaison with tax authorities and regulators 

on settlement negotiations, alternative 

dispute resolution, objections and Tax 

Court appeals.
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Established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law firm serving multinationals, 
listed companies, financial institutions, entrepreneurs and government.

Werksmans operates in Gauteng and the Western Cape, and is connected to an extensive African network through Lex Africa*. 

With a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and dispute resolution, the firm is 
distinguished by the people, clients and work that it attracts and retains.

Werksmans’ more than 190 lawyers are a powerful team of independent-minded individuals who share a common service ethos. The firm’s 
success is built on a solid foundation of insightful and innovative deal structuring and legal advice; a keen ability to understand business and 
economic imperatives; and a strong focus on achieving the best legal outcome for clients.

*In 1993, Werksmans co-founded the Lex Africa legal network, which now has member firms in 27 African countries.
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