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BACKGROUND

A new Companies Act (Act 71 of 2008) as amended (“Act”) became 

operative in our law on 1 May 2011. This Act introduced some novel 

provisions into our law. Among them was that of business rescue.

The business rescue provisions of the Act are designed to facilitate the 

rehabilitation of a company that is financially distressed by providing 

for the temporary supervision of the company, and the management 

of its affairs, business and property, by a business rescue practitioner 

in substitution for the company’s board and prior management; a 

temporary moratorium (stay) on the rights of claimants against 

the company or in respect of property in its possession; and the 

development and implementation, if approved, of a business rescue 

plan to rescue the company by restructuring its affairs.

There are two objectives which need to be met for a business rescue 

to be granted. That is, that the affairs of the company either need to 

be restructured in an attempt to ensure that the company continues 

to trade on a solvent basis or failing this, the business rescue must 

at least provide a better return for the stakeholders (ie creditors and 

shareholders) of the company than would ordinarily result from a 

liquidation of the company.

OPPORTUNITIES 

As business rescue has become more common in South Africa, we have 
seen an increase in interest from venture capitalists, private equity 
funds and foreign investors in the business rescue space. The aforesaid 
entities are particularly interested in positioning themselves in order to 
possibly identify distressed assets that could be acquired through the 
business rescue process.

As an emerging market, South Africa offers opportunities for foreign 
and local investors and distressed funds to consider the purchase of 
valuable assets that might become available at heavily discounted 
prices as a result of a company’s financial distress. 

The business rescue process is fast becoming a mechanism for cash 
flush companies to take up opportunities by identifying valuable assets 
in distress, engaging with the business rescue practitioner and working 
towards the acquisition of either the company or its assets. The final 
acquisition proposal is what is ultimately placed in a business rescue 
plan and put to the vote by creditors and shareholders (the latter only 
if their rights are affected).

The transactions that one can conclude during business rescue vary. 
The business rescue practitioner may put forward a proposal to rescue 
the company which involves a sale of the assets of the company, a sale 
of the business of the company or a sale of shares of the company. 



There are many other business rescues in the pipeline where similar 
transactions are currently being negotiated, particularly in the 
mining sector.

These acquisitions have resulted in the market and stakeholders 
(including creditors) becoming confident in the business rescue process 
and the ability for business rescue to be a real and viable option for 
parties that seek strategic acquisitions in South Africa of good value 
assets with significant upside for the acquiror.

The business rescue process is one which requires an early 
identification of a distressed asset, the immediate availability of cash 
to fund the acquisition, as well as a commitment to propping up 
the company by introducing funding to pay on-going expenses and 
overheads while the company is going through its restructuring and 
acquisition process in business rescue. 

Business rescue thus provides new opportunities for merger and 
acquisition activity in South Africa. From our experience, it is common 
for third parties to acquire shares in the distressed company. In such 
an instance, the shares are often sold for nominal value, with funds 
made available to pay creditors’ claims at a reduced and compromised 
amount (higher than liquidation value). More often than not, the third 
party who acquires the shares of the company in distress is often able 
to acquire valuable assets at discounted prices. 

advised The Standard Bank of South Africa 
Limited in the restructuring of a large golf 
estate in business rescue
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represented a major creditor in the 
business rescue proceedings of Meltz 
Proprietary Limited (“Meltz”), a major 
clothing chain, in terms of which Meltz was 
acquired by African Procurement Agencies 
Proprietary Limited  
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representing a major creditor in the business 
rescue proceedings of On Digital Media  
Proprietary Limited in terms of which a 
Chinese company acquired a new satellite 
television station, TopTv 
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represented a large group of foreign credi-
tors (noteholders) in the business rescue 
proceedings of a mining company, South-
gold Exploration Proprietary Limited
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advised the Business Rescue Practitioner in 
the administration of the business rescue pro-
ceedings of Advanced Technology and Engi-
neering Company Proprietary Limited (“ATE”) 
in terms of which Paramount acquired South 
Africa’s oldest aerospace company ATE 
through business rescue.

CONFIDENTIAL

Werksmans is at the forefront of providing business rescue and 
insolvency advice in South Africa.  This firm has a team of dedicated 
professionals advising all role players and stakeholders on all aspects of 
the business rescue and insolvency processes.

The Insolvency, Business Rescue & Restructuring Practice Group has 
been involved in the following –

ENTRY INTO BUSINESS RESCUE 

There are two ways in which a company can be placed under business 
rescue: voluntarily, by the passing of a resolution by the board of 
directors of a company (by simple majority) or compulsorily, with an 
application to court by any affected person (ie employee, trade union, 
shareholder or creditor) of the company. With regard to the latter, if 
there is no reasonable prospect of rescuing the company the court may 
dismiss the application and place the company in liquidation.

WHEN TO APPLY FOR BUSINESS RESCUE  

Suitable candidates for business rescue are companies that are 
“financially distressed” and who have “reasonable prospects” of 
being rescued. 

FINANCIAL DISTRESS

The test for business rescue, borne out of the definition of “financial 
distress”, is a forward looking test, it being whether or not the company 
will become commercially insolvent (ie unable to pay its debts when 
they fall due for payment) or factually insolvent (ie its liabilities 
exceed its assets) in the ensuing six months. From the test it is clear 
that business rescue is concerned with impending insolvency and not 
current insolvency. If a company is already insolvent, business rescue is 
not appropriate and the company should be placed into liquidation. 

REASONABLE PROSPECTS OF SUCCESS

Furthermore, the company must be capable of being rescued. This 
means that the company must be able to achieve one of the two 
outcomes of business rescue (as referred to above). Whether a 
company commences business rescue voluntarily (ie by passing a 
board resolution) or following an application to court (ie by an affected 
person), one must be able to illustrate why there is a “reasonable 
prospect” of rescuing the company.  

In considering business rescue applications, our courts have provided 
guidance as to what is required in order to show that there is a 
“reasonable prospect” of rescuing a company. It has been held that for 
there to be a “reasonable prospect” of rescuing a company, one ought 
to indicate the cause of the demise of the company and provide the 
makings of a reasonable rescue plan. In support of this, one would need 
to provide concrete and objectively ascertainable facts, which facts 
are beyond mere speculation, indicating that the remedy proposed is 
reasonable and sustainable. 

DIRECTORS AND BUSINESS RESCUE

When a company is “financially distressed”, directors are obligated to 
consider either passing a resolution to place a company under business 
rescue or publishing a section 129(7) notice.

A section 129(7) notice (as it is commonly known) is a notice in which 
a company effectively publicises that notwithstanding its “financial 
distress”, it believes, for the reasons delineated in the notice, that it is 
not necessary to pass a resolution for the commencement of business 
rescue. Careful consideration should be given when sending out this 
notice as it may give rise to unintended consequences (ie potentially an 
“Act of Insolvency”).

Business rescue is relevant to directors because directors can be 
held personally liable or criminally liable for their conduct. One such 
instance in which a director may be held liable for his or her act or 
omission is if the director conducts the company recklessly, with gross 
negligence, with intent to defraud or for a fraudulent purpose. A failure 
by a director to place a company under business rescue when the 



company is “financially distressed” may fall within the ambit of either 
of the aforesaid. 

IMPORTANT FEATURES OF BUSINESS RESCUE

MORATORIUM

One of the most important elements of the business rescue process is 
the moratorium imposed on the institution of legal proceedings. The 
Act makes provision for a general moratorium on legal proceedings, 
including any enforcement action, against a company, or in relation to 
any property belonging to the company, or lawfully in its possession, 
during business rescue proceedings. 

The moratorium is designed to provide the company with time 
while the business rescue practitioner attempts to rescue the 
company through the preparation and implementation of the 
business rescue plan. Without this element, a creditor would 
be able to enforce its rights during the process or apply for the 
liquidation of the company. This would be in conflict with the very 
spirit and purport of business rescue proceedings and is accordingly 
not permissible in terms of the Act. 

POST-COMMENCEMENT FINANCE AND 
INTERIM FUNDING

During business rescue, funding may be generated from various sources 
including, but not limited to, loans from shareholders; funding from 
current financiers or lenders of the company; new funding from new 
financiers or lenders, or from services rendered by current employees or 
suppliers of the company during the company’s business rescue.

All of the aforesaid would constitute Post-Commencement Finance 
(“PCF”). PCF is a new concept introduced by the Act. The Act 
distinguishes between two types of PCF: that which becomes due and 
owing to employees for rendering services to the company during 
business rescue and funding which is provided to a company, during 
the company’s business rescue, by means unrelated to employment.

Some of the benefits of providing PCF include the fact that -  

 > it provides financiers with a measure of control over the process   
 in that if there is no PCF, the company will not be in a position to  
 trade during business rescue and will need to consider options   

 other than business rescue, such as liquidation;

 > it may be provided to the company in distress in exchange for   
 security taken over unencumbered assets of the company. PCF   
 funders are generally considered to rank in priority to the claims   
 of previously secured creditors and unsecured creditors, but   
 behind the claims of the practitioner and the employees for   
 services rendered during business rescue;

 > it will be paid in preference to the claims of unsecured PCF and in  
 the order incurred; and

 > the order of preference will remain in place, even if the company  
 is placed in liquidation.

ADOPTION OF A PLAN

A business rescue plan must be approved by creditors, and if necessary, 
by shareholders if their rights are affected. Once the plan is approved, 
the plan is implemented by the business rescue practitioner.  The plan 
will provide details of the manner in which the practitioner envisages 
that the company will be rescued. A business rescue plan might include 
the proposal made by the third party acquiror of the shares, assets or 

business of the company in distress or will contain a plan proposed by 
the practitioner for rescuing the company. 

A proposed business rescue plan will be approved on a preliminary basis 
if it is supported by the holders of more than 75% of the creditors’ 
voting interests that were voted. In addition, at least 50% of the 
creditors representing the independent creditors must have sanctioned 
the plan. Broadly speaking, a creditor is independent if it does not 
wholly own or control the company in distress.

EXIT FROM BUSINESS RESCUE

Business rescue proceedings will end when a court sets aside the 
resolution or order that began the business rescue proceedings; when 
a court converts the business rescue proceedings into liquidation 
proceedings; when a business rescue practitioner files a notice of 
termination of business rescue proceedings with the companies office 
or when a business rescue plan has been (i) proposed and rejected 
and no affected person has acted to extend the proceedings in any 
manner contemplated by the Act; or (ii) adopted and the business 
rescue practitioner has subsequently filed a notice of substantial 
implementation of the plan.

DISCHARGE OF DEBT 

A business rescue plan that is adopted is binding on the company, the 
creditors of the company and every holder of the company’s securities 
whether or not such a person was present at the meeting, voted in 
favour of the adoption of the plan or, in the case of creditors, had 
proven their claims against the company. Once a business rescue plan 
is implemented in accordance with its terms, a creditor who has voted 
in favour of the plan will lose its right to enforce its claim against the 
company unless the business rescue plan provides otherwise.

The intention is for the company to trade going forward with a 
“clean bill of health”. A third party thus has the opportunity to 
acquire assets, shares or the business of the company with no debt 
or creditors’ claims going forward, unless otherwise provided by the 
business rescue plan.

INVOLVEMENT OF ATTORNEYS

Attorneys are well placed to assist all role players involved the business 
rescue process. In our experience, each role player, be it a creditor, 
shareholder, employee of the company in distress, the business rescue 
practitioner itself, or third party acquiror requires the assistance of 
external legal counsel when considering its position within the process. 
Werksmans is at the forefront of business rescue advisory services in 
South Africa and has a team dedicated to advising all role players on all 
aspects of the business rescue process.  

GENERAL ACQUISITIONS INVOLVING CHINESE 
INVESTORS

There has been a significant increase in the natural resources of Africa 
finding their way to China. Sixty per cent of African exports to China 
comprise of crude oil.

The investment in Africa and South Africa is not only limited to 
investments in the manufacturing and mining industries but interestingly 
also in the field of skills and expertise of Chinese professionals and 
labour. The commitment of China in Africa is underscored by this move 
to introduce skills and expertise onto the continent by what can only 
be seen as a strategic initiative of Beijing and the PROC to further 
strengthen and deepen existing bonds at all levels.



African leaders call for a balance in their affairs with China. A 
sustainable state of affairs is sought so that relationships are not only 
one dimensional but include a resource driven approach to Africa. There 
must, African leaders are heard to say, be a balance. 

A key offering to China is mining and oil. The Renewable Energy space 
however is interesting with recent announcements of success by 
Chinese bidders in the South African renewable programme projects-
third window. This must be seen as noteworthy as price is a huge 
determinant of successful bids and this is where China can almost 
always trump other interested parties.

South African mining laws are once again under scrutiny with new 
amendments being considered together with new legislation in regard 
to Broad Based Black Economic Empowerment. These factors seem to 
make western investors wary, whilst China seems to take a far more 
robust and practical approach. Whilst obviously well considered, these 
factors do not seem to be much of a hurdle to China as they appear to 
be to their western counterparts.

The firm has been involved in the following transactions:

 > Anglo American made an international tender offer for Khanyisa   
 Power Project and GD Power Development Co. Ltd and CAD Fund  
 propose to set up a consortium to bid for and operate South Africa  
 Project. Werksmans assisted with the entire project;

 > Advising  Sinosteel  with general corporate mergers and acquisition  
 advisory work;

 > Assisting Jinchuan with a merger and acquisition transaction;

 > Assisting Transnet in its request for proposal for electric   
 locomotives which involved China North Locomotive and Rolling  
 Stock Industry (Group);

 > Assisting Jingko Solar Holdings with a manufacturing Plant in   
 South Africa;

 > Advising Zheijiang Power Construction Company on its renewable  
 energy project in South Africa; and

 > Advising a Chinese consortium (which consortium is made up of   
 Tewoo Group Co. Ltd, General Nice Development Ltd., China   
 Africa Development Fund and Hebei Iron and Steel Group),   
 collectively comprising a lead partner in Hebei (China’s largest   
 steel producer), in regard to the acquisition of 74.5% in Palabora   
 Mining Company from Rio Tinto and Anglo American.
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Established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law 
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Operating in Gauteng and the Western Cape, and connected to an extensive African legal network through 
LEX Africa, the firm’s reputation is built on the combined experience of Werksmans and Jan S. de Villiers, which 
merged in 2009. 

LEX Africa was established in 1993 as the first and largest African legal network and offers huge potential for 
Werksmans’ clients as it provides a gateway to Africa to companies seeking to do business on the continent. 
Each LEX Africa member firm specialises in corporate and commercial law and dispute resolution combined 
with intimate knowledge of the local customs, business practices, cultures and languages of each country. 

With a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and 
dispute resolution, Werksmans is distinguished by the people, clients and work that it attracts and retains.

Werksmans’ more than 180 lawyers are a powerful team of independent-minded individuals who share a 
common service ethos. The firm’s success is built on a solid foundation of insightful and innovative deal 
structuring and legal advice, a keen ability to understand business and economic imperatives and a strong focus 
on achieving the best legal outcome for clients.
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