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yet again, this year’s Taxation Laws 

Amendment Bill (the Bill) is lengthy and 

wide-ranging and deals with a number of 

important issues. The intention was for the Bill 

to be tabled much earlier than it was, but the 

extent and complexity of the issues contained 

in earlier drafts necessitated wide-ranging 

debate and consultation. 

unfortunately the results are not always that 

satisfactory, and it is regrettable that Treasury 

seems every year to “bite off more than it can 

chew” by taking on a far greater workload 

than its limited resources can deal with. This 

results in legislation that is of a less-than-

desirable quality, necessitating numerous 

technical amendments thereafter (indeed 

there were a significant number of technical 

amendments this year to deal with drafting 

errors and conceptual problems in last year’s 

legislation). 

This publication deals only with aspects that 

are likely to be of general interest and excludes 

comment on highly technical or esoteric 

amendments such as, for example, the new 

methods of taxing insurers, the mark-to-

market rules for financial institutions, and  

so on. 

In preparing this publication we have 

attempted as much as possible to use plain 

language and to limit the amount of technical 

complexity. The “price” of this, and bearing 

in mind that this is a summary, is that one 

sacrifices technical precision in the process. 

Accordingly this publication should be seen as 

nothing more than a high level overview, and 

not as a legal reference.

A number of the amendments have different 

effective or commencement dates, which 

will be detailed where appropriate. except for 

these the amendments to the Income Tax Act 

(the Act) are deemed to come into operation 

for commencement of tax years ending on or 

after 1 january 2013 (ie they will apply, for 

example, for years ending 28 February, 30 june 

and 31 december 2013).



aMeNDMeNTS affeCTiNg 
COrPOraTeS

assets acquired for shares issued 

currently section 24B(1) of the Act provides 

that where a company receives an asset as a 

subscription price for shares issued, the cost 

is equal to the lesser of the market value of 

the asset and the market value of the shares 

issued. In terms of the corporate restructure 

rules, under an asset-for-share exchange in 

terms of section 42 of the Act, where that 

section applies, the company is deemed to 

acquire the asset at the seller’s base cost, 

and the shares issued are deemed to have 

the same base cost in the seller’s hands. The 

remaining sub-sections of section 24B are 

anti-avoidance provisions.

The Bill has gone much further with the 

deletion of section 24B(1) of the Act and the 

introduction of sections 24BA and 40cA. 

The latter is, to some extent, a substitute 

for section 24B(1) in that it states that if a 

company acquires an asset in exchange for 

shares issued, the company is deemed to have 

incurred a cost equal to the market value of 

the shares issued. Where debt is issued, the 

cost is equal to the amount of the debt. 

Far more wide-ranging is section 24BA. 

This section applies where the company 

acquires an asset in exchange for the issue of 

shares and the consideration is different to 

that it would have been had the asset been 

acquired in terms of a transaction between 

independent persons dealing at arm’s length. 

In such case: 

  if the market value of the asset exceeds 

the market value of the shares issued, the 

excess is deemed to be a capital gain by 

the company, and

  such gain is applied to reduce the cost of 

the shares in the seller’s hands. 

Where the market value of the shares issued 

exceeds the market value of the asset, the 

excess is deemed to be a dividend in specie, 

which triggers dividends tax. 

Of course it is not every differential in value 

that will trigger the section, because if it can 

be shown that, in the circumstances, the 

exchange is at an arm’s length ratio, no tax 

can arise. But if tax does arise, it will be noted 

that the cash will have to be found elsewhere 

to pay it.

The provision does not apply if the seller and 

purchaser form part of the same group for tax 

purposes. This is important because it is not 

unusual for companies to transfer assets to 

other group companies as an asset-for-share 

exchange under section 42 of the Act for a 

nominal number of shares. In this regard it 

should be noted that, whereas the corporate 

restructuring rules under sections 41 to 47 

normally override the other provisions of the 

Act, section 24BA is not overridden. Thus even 

if the parties (not being members of the same 

group) believe they are dealing at base cost by 

using section 42 of the Act, if the “incorrect” 

number of shares is issued, a capital gain or 

deemed dividend could arise.

The new rules apply to transactions entered 

into on or after 1 january 2013.

reduction or cancellation of debt

under current rules a forgiveness of a debt 

by a creditor, or even the acceptance by 

the creditor of inadequate consideration 

in discharge of the debt, has the following 

consequences:

  If the debt was used to fund deductible 

expenditure or assets in respect of which 

an allowance could be granted, any 

assessed loss could be reduced.

  An alternative is that the deductible 

expenditure, could be treated as having 

been recouped, which therefore triggers a 

tax liability. 

  Where the above two do not apply, the 

reduction of the debt triggers cGT for the 

debtor. 

In an attempt to ease the tax burden on 

distressed companies the rules (which 

nevertheless apply to all companies) have 

been eased in certain circumstances as 

follows:

  Where the debt funded expenditure 

on trading stock which is still held, the 

reduction of the debt goes to reduce the 

cost of the stock. 

  Where the reduction of the debt exceeds 

the cost of the stock still held, the excess 

is treated as a taxable recoupment.

  Where the debt reduced was used to fund 

deductible expenditure, the reduction will 

be treated as a taxable recoupment.

  Where the debt reduced funded a 

depreciable asset, and the reduction has 

already been applied to reduce the base 

cost (see below), the reduction is deemed 

to be a taxable recoupment to the extent 

of allowances previously claimed.

   Where the depreciable asset has been 

reduced by the reduction in the debt, the 

future depreciation is effectively limited to 

the amount as reduced. 

  In the case of a capital asset which is not 

a depreciable asset, the reduction of debt 

used to fund the cost of the asset must be 

applied to reduce the base cost.

  If the reduction exceeds the base cost or 

the asset is no longer held, the excess is 

applied to reduce any assessed capital loss.

  If the capital asset was acquired prior to 

1 October 2001, in order to apply the 

above rules, and merely for the purposes 

of determining the date of acquisition 

and the cost, the asset is deemed to 

be disposed of immediately before the 

debt reduction for market value, and 

immediately reacquired for a cost equal to 

the market value, but the cost is reduced 

by any gain or increased by any loss that 

notionally would have been determined 

had there been an actual disposal.

The above rules do not apply in the following 

circumstances:

  where a debt is owed by an heir or legatee 

of a deceased estate to the estate, and 

the debt is reduced (hitherto, in terms of 

a decision of the Tax court, a bequest of 

the debt by the deceased to the debtor 

triggered a capital gain in the debtor’s 

hands, and this provision now counters 

that rule), 

  where the reduction of the debt 

constitutes a donation or deemed 

donation as defined in the Act (though it 

is not a requirement that donations tax 

is actually payable, and not all donations 

trigger donations tax, eg where the donor 

is a non-resident), or 

  where the reduction is by an employer of 

a debt owed by an employee and income 

tax is paid on the fringe benefit under the 

Seventh Schedule.

The provisions above will also not apply in a 

cGT context where (a) the debtor and creditor 

form part of the same group for tax purposes; 

or (b) where the debt is reduced in anticipation 

of the liquidation, winding up or deregistration 

of a company and the creditor is a connected 

person in relation to the company. There are 

certain exceptions written in to the legislation 

where these concessions will cease to apply 

in certain circumstances (for example in the 

case of (b) where the company has not taken 

the prescribed steps to liquidate or deregister 

within thirty-six months). However it is not 

entirely clear what the consequences for the 

company will be if the concessions cease to 

apply, ie it is not as if there is any mechanism 

then to tax the reduction of the debt (as was 

the case when these issues were still governed 

by paragraph 12(5) of the eighth Schedule, 

where non-compliance resulted in cGT).

The new rules apply from tax years 

commencing on or after 1 january 2013.

Hybrid equity instruments 

Last year significant amendments were made 

to section 8e of the Act, dealing with hybrid 

equity instruments, and a new section 8eA 

was introduced to deal with third-party 



backed shares (ie where the obligations in 

respect of the issuer of shares were essentially 

guaranteed by a third party). The intention 

was, where certain strict requirements were 

not met, to render the dividend to be taxable 

as ordinary income. 

The new rules were to apply with effect from 

1 April 2012. The current amendments, in 

effect, reverse the changes made to section 

8e and introduce new changes to apply from 

1 january 2013. In addition, section 8eA has 

been largely redrafted, and also is to apply 

from 1 january 2013.

As is well known, the effect of section 8e 

of the Act is that if a share (usually, but not 

exclusively, a redeemable preference share) 

qualifies as a hybrid equity instrument, as 

mentioned, the dividend becomes fully taxable 

in the shareholder’s hands. The major criterion 

is that the company should not be under an 

obligation to redeem the shares within three 

years of date of issue, or the shareholder 

should not have the right to dispose of the 

share (whether by way of redemption or sale 

or otherwise) within such three-year period. 

The major change to section 8e is that 

a preference share will be a hybrid if it is 

secured by a financial instrument (ie an 

interest-bearing arrangement or a financial 

arrangement based on or determined with 

reference to a specified rate of interest or the 

time value of money), or the preference share 

is subject to an arrangement in terms of which 

a financial instrument may not be disposed of. 

In other words, when the issuer provides any 

form of such security, the preference share will 

be a hybrid. 

An exception to this new rule is if the share 

was issued for a “qualifying purpose”. In 

essence this means that the share can be 

issued for one or more of the following 

purposes:

  A direct or indirect acquisition of an 

equity share in an operating company. 

An operating company is (i) a company 

which carries on business continuously 

and in the course or furtherance of which 

it provides goods or services; or (ii) a 

controlling group company in relation to 

that company, or (iii) any listed company. 

(It is not a qualifying purpose if the shares 

were acquired from another company in 

the same group.)

  The settlement of debt which was used to 

fund a direct or indirect acquisition of an 

equity share in an operating company. 

  Settlement of debt used to fund certain 

dividends on the preference share.

  The direct or indirect acquisition of a 

preference share or a redemption of a 

preference share if it was issued for the 

purposes above. 

  The issue of a preference share to fund a 

dividend. 

In other words, in broad terms, a qualifying 

purpose will be to finance, or re-finance, the 

acquisition of an equity share in an operating 

company, including accrued dividends on the 

preference shares.

The third-party backed share rules in section 

8eA are triggered when any person other than 

the issuer of the share has an enforcement 

obligation, ie one to acquire the share from 

the holder or make any payment in terms of a 

guarantee or indemnity, while an enforcement 

right is largely the corollary thereof. A third-

party backed share is defined as a preference 

share where there is an enforcement right or 

an enforcement obligation if any specified 

dividend or return of capital is not received. 

In other words, in these circumstances, the 

dividends are taxable. 

However this rule will not apply where the 

obligation is enforceable against any one or 

more of the following: 

  the relevant operating company,

  an issuer of a preference share if that share 

was issued for the purpose of a direct or 

indirect acquisition by any person of an 

equity share in an operating company,

  any person that directly or indirectly holds 

at least 20% of the equity shares in the 

operating company, or the person who 

acquired the equity shares, or the issuer 

of the preference shares, or any group 

company in relation to the above, or any 

natural person, or, briefly, a non-profit 

organisation.

Mostly, as mentioned, the new rules apply 

to dividends received during tax years 

commencing on or after 1 january 2013. 

unfortunately there are a host of bona fide 

arrangements put into place years ago which, 

at the time, did not trigger any adverse tax 

consequences, and there simply is not enough 

time to renegotiate and restructure all those 

arrangements before the new legislation kicks 

in. It is clear that this legislation is retroactive, 

and the proper way would have been to make 

the new rules applicable to preference shares 

issued hereafter, and not to future dividends 

on existing preference shares.

interest incurred on a debt to 
acquire shares

As is well known, interest on a loan to 

acquire shares will not be allowed as a 

deduction as the shares produce tax-exempt 

dividend income. As a result, where shares 

in an operating company are purchased (ie 

essentially a new subsidiary is acquired and 

not merely passive or portfolio investments) 

and debt is utilised to fund the application, in 

order to ensure that a deduction is obtained 

for the interest, complex post-acquisition 

re-structuring is required, which is commonly 

known as a debt push-down structure. 

In order to avoid this complex restructuring, 

section 24O of the Act has been introduced, 

and it applies to acquisition transactions 

concluded on or after 1 january 2013. Where 

the section applies, the purchaser (which must 

be a company) will be allowed a deduction for 

interest incurred on the acquisition of shares. 

The following are the requirements which 

must be met: 

  The target company must be an operating 

company, ie it must carry on business 

continuously and in the course or 

furtherance of which it provides goods 

or services for consideration, or it is a 

controlling group company in relation to 

such a company. 

  The purchaser must, at the close of 

the day of the transaction, become a 

controlling group company, ie it must 

end up with at least 70% of the target 

company’s equity shares. note that 

this does not mean that it must acquire 

70%. For example it might already 

have acquired 60% without obtaining a 

deduction, but then if it acquires another 

10%, the section will apply to the whole 

debt. 

  The interest will cease to be deductible 

if the acquirer and the target cease to 

form part of the same group, or the 

target company ceases to be an operating 

company. 

It will be recalled that last year section 23K 

of the Act was introduced to require, in order 

for interest in relation to a debt push-down to 

be deductible, that a directive from the SArS 

first be obtained, and it became necessary to 

submit a large amount of information to the 

SArS to enable them to assess whether the 

borrowing would have an adverse effect on 

the tax base (in which case a directive would 

not be granted and the interest would not be 

allowed as a deduction). Section 23K has been 

amended to require such a directive where 

it is desired that the interest be allowed as a 

deduction under section 24O.

It is clear that section 24O will only be of 

practical value where an existing company, 

with existing taxable income, acquires the 

shares in, what will become, a group company. 

If an SPV is the acquirer, it will obtain a 

deduction which it cannot use. 

Dividend cessions

Last year, in an attempt to close down certain 

tax products, particularly where investments 

where made in a fund of money market 



instruments but the investor received a tax-

free dividend, amendments were enacted 

so as to remove the tax exemption from 

dividends in certain circumstances. One of 

these amendments related to the cession of a 

dividend or the right to a dividend.

It was not considered suitably effective, and 

the rules have been tightened considerably 

with effect from 25 October 2012. 

The major change is that the dividend will 

lose its exemption not only where there 

is a cession to a company of a right to a 

dividend, but where there is an exercise of a 

discretionary power by a trustee of a trust to 

award the dividend to a corporate beneficiary. 

(An exception to the rule applies where the 

cession or exercise of the discretion is part 

of the disposal of all the rights attaching to a 

share.)

Other changes relate to situations where share 

borrowings are involved.

Deemed dividend

As was announced earlier this year, legislation 

has been introduced to counter perceived 

abuse whereby dividends tax on listed shares 

is avoided (typically by non-residents). Three 

situations are identified as follows:

  A person acquires the right to a dividend 

by way of cession and the dividend 

is announced or declared before that 

acquisition. In such case the dividend is 

deemed to be paid for the benefit of the 

person who ceded that right, and thus the 

dividends tax consequence will follow as if 

the cession had not taken place.

  A person borrows a share in a listed 

company and the dividend is announced 

or declared before the borrowing. Any 

amount paid by the borrower, essentially 

as a manufactured dividend, is deemed to 

be a dividend paid by the borrower, who 

would thus have an obligation to withhold 

dividends tax.

  A person acquires a share in a listed 

company after a dividend is announced or 

declared, and the acquisition is part of an 

arrangement in terms of which that share 

or a similar share must be disposed of to 

the other person. In such case that other 

person is deemed to be the one to whom 

the dividend is paid. Again it is as if the 

acquisition did not occur. 

These rules apply from 1 September 2012.

amendment to value shifting rules

A value shifting arrangement arises essentially 

where a person allows himself or herself to be 

diluted in relation to an interest in a company, 

trust or partnership in favour of a connected 

person (for example a parent owns 100 shares, 

comprising 100%, in a company worth r10 

million, and allows his or her child to subscribe 

for 100 shares for r100 – there is a shifting 

of value of r5 million from the parent to the 

child).

In such a case there is a deemed disposal for 

cGT purposes. 

In light of the introduction of section 24BA 

as discussed above (see “Assets acquired for 

shares issued”), it was considered that it is no 

longer necessary to apply the value shifting 

rules to a company, and thus, with effect from 

1 january 2014, they will apply only to a trust 

or partnership.

The rationale is that value-shifting 

arrangements would arise where assets are 

transferred to a company for an excessive 

number of shares, and as this was governed 

by section 24BA, it is not necessary to trigger 

cGT as well under the eighth Schedule. The 

problem (for the fiscus) is that value shifting 

arrangements could occur as a result of a 

cash subscription as well, but now such an 

arrangement will no longer trigger cGT.

Variable remuneration

In 1993, in order to resolve a dispute as 

to the timing of the deductibility of leave 

pay provisions, section 23e of the Act was 

inserted. effectively it provided that leave pay 

is deductible when actually paid or it becomes 

due and payable, while it is taxable at the 

same time in the hands of the employee (and 

thus is subject to PAye at that time).

Section 23e has been deleted and the 

provisions relating to leave pay have been 

incorporated into a broader provision – section 

7B of the Act – which applies the same 

principle, but to a wider range of variable 

remuneration, being:

 overtime pay, bonuses or commissions, 

  allowances or advances in respect of 

transport expenses, and

 leave pay.

There is a subtle difference with the new 

provision in that it no longer accrues to 

the employee or becomes expenditure of 

the employer when the amount is paid or 

becomes due and payable, but only when the 

amount is actually paid.

The section will apply in respect of accruals or 

expenditure incurred on or after 1 March 2013.

Corporate restructuring rules

A number of amendments have been made to 

the rules contained in sections 41 to 47 of the 

Act, and, except as set out below, in the main 

these relate to extending the concessions so as 

to facilitate the restructuring of foreign groups 

held by South African residents.

A new section 43 has been inserted to 

deal with “substitutive share-for-share 

transactions”. 

In essence the section seeks to give roll-

over relief where shares in a company are 

exchanged for different shares in that same 

company, and the new shares acquired are 

trading stock where the shares disposed of are 

trading stock; or the new shares are acquired 

either as capital assets or trading stock where 

the shares disposed of were capital assets.

As such, in effect, the entire “tax profile” 

of the shares disposed of applies to the 

new shares acquired, including cost, date of 

acquisition, and, if these shares were held at 

1 October 2001 when cGT was introduced 

and the shares were valued for the purpose of 

determining the base cost, such a valuation.

The rules apply both to equity shares and 

non-equity shares, but in the latter case the 

rules apply only when a non-equity share is 

disposed of and another non-equity share 

interest is acquired by means of a subdivision 

or consolidation. 

The rules will also allow a linked unit, 

comprising a share and a debenture, currently 

issued by property loan stock companies, to be 

restructured, whereby the debentures become 

shares, and thus roll-over relief is given when 

the new reIT legislation becomes effective 

(see below).

These rules apply in respect of transactions 

concluded on or after 1 january 2013.

investment policies disguised as 
short-term insurance policies

It has become a fairly widespread practice 

whereby companies insure their assets against 

short-term risks with a registered insurer, but, 

using arrangements which mimic protected 

cell arrangements (as South Africa does not 

have protected cell legislation) the excess of 

premiums over claims is accumulated and 

invested, and will ultimately be for the benefit 

of the insured (rather than a profit for the 

insurer).

A new provision, section 23L, has been 

inserted into the Act to apply in respect 

of premiums incurred and policy benefits 

received on or after 1 january 2013. under this 

section premiums will no longer be allowed as 

a tax deduction.

In future, policy benefits will be fully taxable, 

but, to the extent they equal the amount of 

premiums incurred which were not deductible, 

the taxable amount is reduced.



An insurance policy falls under section 23L if it 

is not an insurance contract as defined in IFrS 

Standard 4.

reiTs

A number of countries have legislated for real 

estate investment trusts, commonly known 

as reITs, and essentially these rules allow 

for a flow-through whereby the reIT itself is 

not taxed on its net rentals, but rather the 

owners of the reIT are taxed thereon. South 

Africa’s so-called property unit trusts, which 

are governed by the collective Investment 

Schemes Act, achieves this precise result, and 

they are also listed on the jSe. However, for 

commercial reasons (principally restrictions on 

gearing and rules relating to the management 

company) such vehicles are not all that 

popular, with the vast majority of South 

African reITs being in the form of the so-called 

property loan stock, or variable loan stock, 

companies. These are ordinary companies 

which issue shares and linked debentures, and 

are often listed on the jSe, where virtually all 

the profit is distributed to shareholders in the 

form of a tax-deductible interest payment on 

the debenture element.

For some time there has been concern that the 

extent of the interest payment goes beyond 

what is legally deductible for tax purposes, but 

the SArS adopted a pragmatic attitude in that 

they realised that they could not change their 

policy, and rather the legislation needed to be 

changed. The introduction of reIT legislation 

has achieved this objective.

The legislation passed this year is the first step, 

and there will need to be further amendments 

in later years to expand the ambit of the law in 

relation to reITs. But the basic building blocks 

have been put in place.

In essence, the following are the key points:

  It will no longer be necessary to have 

linked units with interest paid on the 

debentures, and the companies will be 

encouraged to convert the debentures into 

shares. This will be achieved tax-free by 

way of roll-over relief, so as to avoid any 

cGT, by the use of substitutive share-for-

share transactions under the new section 

43 of the Act (see “corporate restructuring 

rules” above).

  In order to qualify as a reIT the company 

must be a resident whose shares are listed, 

and the shares will be listed as a reIT as 

defined in the jSe’s Listings requirements.

  Any dividend declared (including interest 

on a linked debenture) will be treated as a 

qualifying distribution if more than 75% of 

a reIT’s gross income in the previous tax 

year consists of rental income (the latter 

being quite widely defined). 

  Any such qualifying distribution ranks as 

a tax deduction in determining the reIT’s 

taxable income. Thus only undistributed 

profits will be taxed at the normal rate of 

28%. 

  The distribution is, even when it comprises 

interest on a debenture, deemed to be a 

dividend. As such, it is subject to dividends 

tax where appropriate. 

  However, unlike most dividends, the 

dividend is not tax-exempt as far as 

South African residents are concerned. 

Thus South African residents will be fully 

taxable on the dividend, but non-residents 

will be exempt. 

  Although, as with any other dividend, a 

reIT dividend is subject to dividends tax, 

there is a special exemption in respect 

of dividends received or accrued before 

1 january 2014 (the reason is to give the 

companies an opportunity to amend their 

systems). 

The new rules come into operation in respect 

of tax years commencing on or after 1 April 

2013.

aMeNDMeNTS affeCTiNg 
iNDiViDUaLS

additional medical expenses tax 
credit 

Last year the medical schemes fees tax credit 

rules were introduced as section 6A of the 

Act, as part of the switch from the medical 

deduction to the tax credit or rebate. This year 

section 6B of the Act was introduced to deal 

with the additional tax credit. 

The criteria and definitions are not all that 

different to those relating to the current 

medical expense deduction. The major 

difference between a deduction and a rebate 

is that the former is deducted in arriving at 

taxable income subject to tax, whereas the 

rebate or credit is a deduction from the actual 

tax liability itself. 

The following are the rebates:

  In the case of a person over sixty-five, or 

where the person, his or her spouse, or his 

or her child has a disability (as defined), 

the rebate is 33,3% of so much of the 

medical scheme contributions as exceeds 

three times the medical scheme tax 

credit under section 6A; plus 33,3% of the 

qualifying medical expenses paid. 

  In all other cases, the rebate is 25% of 

so much of the aggregate of (a) medical 

scheme contributions as exceeds four 

times the amount of the medical scheme 

fees tax credit, and (b) the qualifying 

medical expenses, all as exceeds 7,5% of 

the taxable income.

The credit system will apply from 1 March 2014.

iNTerNaTiONaL TaX aSPeCTS

Definition of “resident” 

under the controlled foreign company (cFc) 

rules the cFc’s profits are effectively taxed in 

the South African shareholder’s hands. There 

are two major exemptions from the cFc rules, 

being (a) where there is a foreign business 

establishment (essentially being a substantive 

business in the foreign country), and (b) the 

so-called high-tax exemption (essentially where 

the amount of tax payable by the cFc in the 

foreign country is at least 75% of the tax that 

it would have paid in South Africa if it were a 

resident). 

It sometimes happens, however, that these 

foreign-owned companies are not cFcs because 

they do not have their place of effective 

management abroad, but rather they have 

their place of effective management in South 

Africa, rendering them to be resident here. 

This means that they still have to put in South 

African tax returns and claim the foreign tax 

paid as a credit. Often there is no, or very little 

extra, tax to pay, but there is still the required 

administrative compliance burden on both the 

taxpayer and the SArS. 

To resolve this, the definition of “resident” will, 

with effect from tax years commencing on or 

after 1 january 2013, exclude a company if:

  it is incorporated in a foreign country,

  it has its place of effective management in 

South Africa, and

  assuming its place of effective management 

was not here, it would be a cFc with 

a foreign business establishment (and 

therefore exempt) and it would enjoy the 

high-tax exemption. 

It is not clear why a cFc falls out of the 

rules when it either has a foreign business 

establishment or it enjoys the high-tax 

exemption, but here, to be treated as not being 

a resident, it must qualify under both headings.

Transfer pricing

The transfer pricing rules are designed to ensure 

that connected persons in different countries 

transact at arm’s length rates, to ensure that 

foreign affiliates are not undercharged by the 

South African person, and the latter does not 

overpay in respect of charges levied by the 

foreign affiliate.

These rules also apply to cFcs and oftentimes 

they do little more than add to the 

administrative burden of both the taxpayer 

and the SArS, because the cFc is outside of 

the South African tax net by reason of the 

exemptions already discussed above. 



Accordingly, with respect to tax years 

commencing on or after 1 january 2013, the 

transfer pricing rules will not apply in respect 

of financial assistance or the use of intellectual 

property granted by a resident to a cFc if:

  the resident owns at least 10% of the 

equity shares and voting rights in the cFc, 

and

  the cFc has a foreign business 

establishment and it qualifies under the 

high-tax exemption. 

foreign investment entity

In order to encourage fund managers to use 

South Africa as a base of operations, rules 

have been enacted effectively to exempt the 

fund’s income from tax here, because, absent 

these rules, it could be argued that the fund 

is resident in South Africa because its place of 

effective management is here.

To be a foreign investment entity various 

criteria must be met which, in brief, are the 

following:

  It must not be incorporated, established or 

formed in South Africa. 

  The assets must consist solely of a 

portfolio of cash, listed instruments, 

government stock and derivatives, all held 

for investment purposes (presumably, 

therefore, not for speculative purposes, 

though it is not clear whether the 

expression “investment purposes” should 

be given such a narrow interpretation). 

clearly private equity funds are not 

covered by the legislation

  no more than 10% of the shares or 

participatory interests in the entity may 

directly or indirectly be held by South 

African residents. 

  The entity may have no employees and no 

directors or trustees who are engaged in 

its management on a full-time basis. 

In such case, the definition of “resident” 

has been amended to the effect that, in 

determining whether it is a resident by reason 

of the fact that it has its place of effective 

management in South Africa, no regard must 

be had to any of the following activities:

  one which constitutes a financial service 

(as defined) or a service that is incidental 

to a financial service;

  one which is carried on by a financial 

service provider (as defined).

exit charge

Following the widely reported Tradehold 

case, the rules relating to the so-called exit 

charge have been re-written in the form of 

a restated section 9H of the Act, which is 

deemed to have come into operation on 8 

May 2012 (shortly after the Tradehold decision 

was handed down by the Supreme court of 

Appeal).

Since the implementation of cGT on 1 

October 2001 there has always been an exit 

charge in the rules. Because non-residents 

are, with certain limited exceptions, outside of 

the cGT net, in order to prevent an avoidance 

of cGT by a person giving up residence, the 

rule (in common with that in many other 

countries) was inserted to the effect that, on 

cessation of residence, the person is deemed 

to have disposed of his or her assets at market 

value on the day before ceasing residence. 

In the Tradehold case the court held that as 

the company was a resident of Luxembourg, 

the double tax agreement between that 

country and South Africa precluded the 

deemed sale being subject to cGT, as only 

residents of Luxembourg would be liable for 

the tax.

Strangely the point that the deemed sale took 

place on the day before cessation of residence 

was not argued. The decision might well have 

been different had the point been argued. 

On the other hand, it has been speculated 

that this would have made no difference, 

because the trigger for the exit charge was 

the cessation of residence, and by the time 

the deemed sale took place the company 

was already a resident of Luxembourg and 

protected by the treaty, so that even if the 

deemed sale took place the day before, it was 

already a resident of Luxembourg. 

The new section 9H of the Act does not seem 

to add much to the previous rules, save in one 

respect. The rules now state that, not only will 

the deemed sale take place on the day before 

cessation of residence, but the person’s year 

of assessment is deemed to end on that date. 

The definition of “resident” has also been 

amended to state that a person ceases to be a 

resident on the date of cessation of residence. 

Presumably these two amendments seek to 

set up the argument that the person could not 

have been non-resident on the previous day 

and, in any event, the deemed sale took place 

in the previous year of assessment when the 

person was still a resident. 

Well, if that is all that it takes ...!

There was also an exit charge in relation to 

STc, in terms of which a company ceasing 

residence was deemed to have distributed 

its reserves as a dividend, in order to trigger 

a payment of STc. That rule was not carried 

over into the conversion to dividends tax. 

However, that rule has now been written 

into the new section 9H, so that a company 

ceasing residence will also be liable for 

dividends tax on the excess of the market 

value of its shares over its contributed tax 

capital.

MiSCeLLaNeOUS aMeNDMeNTS 

Apart from the other amendments referred to 

in the Introduction, the following amendments 

are worth mentioning:

 income Tax
   completion of the “clean break” 

principle when dividing retirement 

interests in a divorce.

   Valuation of a fringe benefit in respect 

of rented employer–provided vehicles.

   depreciation of supporting structures 

for energy projects.

   Further refinements to the 

headquarter company regime

   Foreign tax credits for service 

fees improperly subject to foreign 

withholding taxes.

   revised currency rules for intra-group 

exchange items.

 VaT
   Amendment to the definition of 

instalment credit agreement (which 
encompasses both suspensive sale 
agreements and finance leases).

   Amendments relating to credit notes 
and debit notes.
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established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law fi rm serving multinationals, 
listed companies, fi nancial institutions, entrepreneurs and government.

Werksmans operates in Gauteng and the Western cape, and is connected to an extensive African network through Lex Africa*. 

With a formidable track record in mergers and acquisitions, banking and fi nance, and commercial litigation and dispute resolution, the fi rm is 
distinguished by the people, clients and work that it attracts and retains.

Werksmans’ more than 190 lawyers are a powerful team of independent-minded individuals who share a common service ethos. The fi rm’s 
success is built on a solid foundation of insightful and innovative deal structuring and legal advice; a keen ability to understand business and 
economic imperatives; and a strong focus on achieving the best legal outcome for clients.

*In 1993, Werksmans co-founded the Lex Africa legal network, which now has member fi rms in 27 African countries.
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