
To name or not to name, that is the question  
By Jacques van Wyk, director and Michiel Heyns, associate   

The recent dismissal of a staff 
member at a daily newspaper 
in Johannesburg for making 
inappropriate comments on 
Twitter about the publication, 
poses new dilemmas for South 
African employers. 
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forbid their employees from disclosing their 

company’s identity on Facebook, Twitter or 

other social media profiles. moreover, is it 

within the employer’s rights to discipline an 

employee who refuses to comply?

In both instances, the answer is no. 

Disciplinary action can only be taken if 

the employee makes inappropriate online 

comments about the employer which 

could potentially damage the reputation 

of the company. recently, there have been 

a number of cases before the Commission 

for Conciliation, mediation and Arbitration 

(CCmA) in which employees were dismissed 

for publishing negative comments about their 

employers on social media sites. 

In some cases, employees were even dismissed 

for making comments not directed at their 

employer, but which still amounted to 

disciplinary offences such as racial slurs.  

Some of these dismissals were found to be 

fair as the employees concerned had brought 

the employer’s name into disrepute by making 

such comments.

employees’ rights to freedom of 
expression

For the rest, any attempt to prevent 

employees from mentioning their employer’s 

name on their social media profiles or social 

media sites could be seen as interfering with 

their rights of freedom of expression.

This is because South African employment 

legislation recognises an employee’s 

constitutional right to freedom of expression 

when it comes to the identity of his or her 

employer.

every employee has the right to identify his 

or her employer and implies that an employer 

may not prohibit an employee from disclosing 

the employer’s identity, nor may the employer 

discipline an employee for doing so.

Furthermore, an employer may also not 

favour, or even promise to favour, an employee 



in exchange for not exercising their right to 

freedom of speech about the employer’s 

identity. 

This however does not imply that employers’ 

hands are completely tied. 

amending the employment 
contract

employers who do not wish employees 

to name them on social media sites can 

attempt to make this part of the employment 

agreement with the employee. The employee 

must agree to this and employers should 

not try to unilaterally amend the terms 

and conditions of an existing employment 

agreement.

Where employment contracts do not require 

employees to refrain from identifying 

their employer on social media sites, it is 

recommended that employees be warned 

against making inappropriate comments in 

the public domain or, by association, bringing 

the employer’s name and reputation in to 

disrepute. For example, an employee’s profile 

on Facebook may not be harmful to the name 

and reputation of his or her employer but that 

might not be the case if his / her profile (and 

the name of the employer) appeared on a 

pornographic site, especially if the employer is 

openly opposed to such sites.

employers are advised to send a notice to 

employees in terms of its disciplinary code 

and procedure in this regard. The purpose 

would be to warn employees that should they 

voluntarily disclose the employer’s identity on 

a social media site and in doing so also make 

any comment that could be interpreted as 

harming the reputation of the employer, they 

may be subject to disciplinary action.

Conclusion 

Social media is increasingly becoming part of 

the mainstream media and employees need to 

be aware that they are communicating with a 

potentially unknown audience. 

employees should also be advised to adjust 

their privacy settings to limit the publication 

of information in the public domain.

About the Authors

Jacques van Wyk 

Title:  Director 
Office:  Cape Town 
Direct line:  +27 (0)21 405 5142
Fax:  +27 (0)86 548 9572
Switchboard:  +27 (0)21 405 5100
Email:  jvanwyk@werksmans.com

Michiel Heyns    

Title:  Associate
Office:  Cape Town 
Direct line:  +27 (0)21 405 5224
Fax: +27 (0)86 548 3980
Switchboard:  +27 (0)21 405 5100
Email:  mheyns@werksmans.com

Jacques van Wyk is a director of Werksmans Attorneys and a member of the firm’s Cape-based Labour & employment practice. 
He has extensive experience advising the South African corporate community on a diversity of employment law matters. He is 
well-versed in the employment aspects arising during mergers and acquisitions and corporate restructures. He also undertakes 
employment law compliance audits and due diligence investigations on behalf of clients and advises on recruitment, restraints of 
trade, and dismissals including executive employee terminations. His experience extends to drafting employment contracts and 
letters of appointment, disciplinary codes and procedures as well as chairing disciplinary enquiries and appeals. Jacques is named 
as an endorsed lawyer in Labour and employee benefits by PLC Which Lawyer and is mentioned by the Legal500. He co-authored 
Labour Law in Action - A Handbook on the new Labour relations Act 1997 with Frances Anderson. He has a bA LLb from the 
University of Cape Town.  

michiel Heyns joined Werksmans Attorneys as a candidate attorney at the beginning of 2009 and was appointed as an associate 
in Werksmans Cape Town employment Practice in 2011. During his time with Werksmans he has been exposed to a variety of 
employment law matters, including commercial transactions and restructures, compliance audits, due diligence investigations and 
employment litigation. michiel holds a bA LLb from Stellenbosch University.



TL
G
_J
N
53
13

established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law firm serving multinationals, 
listed companies, financial institutions, entrepreneurs and government.

Werksmans operates in Gauteng and the Western Cape, and is connected to an extensive African network through Lex Africa*. 

With a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and dispute resolution, the firm is 
distinguished by the people, clients and work that it attracts and retains.

Werksmans’ more than 190 lawyers are a powerful team of independent-minded individuals who share a common service ethos. The firm’s 
success is built on a solid foundation of insightful and innovative deal structuring and legal advice; a keen ability to understand business and 
economic imperatives; and a strong focus on achieving the best legal outcome for clients.

*In 1993, Werksmans co-founded the Lex Africa legal network, which now has member firms in 27 African countries.
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