TREAD CAREFULLY WHEN MERGING:
TRIBUNAL IMPOSES MASSIVE FINE FOR
FAILURE TO NOTIFY
By Paul Coetser, Director, and Maryke Zietsman, Associate

LEGAL BRIEF
JUNE 2016
In the intricate process of acquiring another business or forming a
joint venture, firms often forget to check whether the transaction
requires the approval of the competition authorities in South Africa,
the rest of Africa or the rest of the world. Such failure can lead to
severe consequences, including the imposition of an administrative
penalty up to 10% of the firm’s annual turnover and an order to
reverse the acquisition.

INTRODUCTION
However, until recently, the South African competition authorities did
not pursue such severe remedies and the highest penalty imposed for
failure to notify a merger was R1 million.
That was the past. In a recent matter, the South African competition
authorities have signalled that they take failure to notify a notifiable
merger very seriously and imposed a record R10 million penalty on
two hospital groups for their failure to notify their merger.
On 7 April 2016 the Competition Tribunal announced that Life
Healthcare Group (Proprietary) Limited (LHG) and Joint Medical
Holdings Limited (JMH) have entered into a consent agreement
in terms of which they admit to contravening the South African
Competition Act 89 of 1998 (“Competition Act”) by failing to notify

the Competition Commission of their merger before implementing it.
The parties agreed to pay an administrative penalty of R10 million. In
addition, LHG agreed to disinvest its shareholding in JMH.

WHAT IS A “MERGER”?
In terms of the Competition Act, a merger occurs where one or more
firms, directly or indirectly, establish direct or indirect control over
the whole or a part of the business of another firm. However, what
constitutes a “merger” is not always clear–cut and the concept of
“control” may include the mere ability to materially influence the
policy of a firm. Whilst LHG only had a 49% shareholding in JMH,
the Competition Commission found that LHG had the ability to
approve JMH’s budget, the appointment of its employees and items
of major capital expenditure (even if LHG had no contractual right
to do so). LHG and JMH also agreed that their prices would be set
jointly and all price negotiations, including designated service provider
arrangements, would be conducted by LHG on behalf of both the
hospital groups.
The Competition Commission found that these influences by LHG over
JMH’s business vested in it a “quality of control” which is more than
a mere passive minority shareholding. Effectively this type of control
constituted “joint” control in terms of the Competition

Act and the acquisition should therefore have been notified to the
Competition Commission. LHG should not have exercised this type of
control without the prior approval of the competition authorities. The
Competition Tribunal agreed with the Competition Commission’s finding
and confirmed the consent order and penalty of R10 million.

WHEN IS A MERGER NOTIFIABLE?
All “mergers” which fall above certain financial thresholds may not
be implemented without the prior approval of the South African
competition authorities. These thresholds relate only to the size of the
merging parties; the quantum of the purchase price has no bearing on
this issue. The financial thresholds are as follows:
>	The target firm’s South African turnover or gross asset value must
equal or exceed R80 million.
>	The combined South African turnovers or gross asset values of the
target firm and the corporate group comprising the acquiring firm
must equal or exceed R560 million.
Each country or regional authority has its own thresholds for
determination of whether a transaction is notifiable in the jurisdiction of
that country or authority.
It is important to remember that not only corporate transactions or
“sales of a business as a going concern” constitute a merger in terms of
the Competition Act. In certain circumstances, acquisition of an asset
(for instance, a debtors’ book) or the formation of a joint venture may
also constitute a notifiable merger.

CONCLUSION
The failure to notify a notifiable merger has serious financial
implications and it is therefore imperative for companies to obtain
competition law advice when an acquisition or amalgamation is
contemplated. This is especially the case in the current environment
where the competition authorities have sounded a warning that they
intend to clamp down on the unapproved implementation of notifiable
mergers. The penalties can be expected to be particularly severe where

> the merging parties are competitors of each other;
> the merging parties intentionally avoided a merging filing;
>	the merged entity operated for a long time before discovery that
there was a failure to notify the merger; and
>	the merging parties did not volunteer their failure to notify but
waited for the competition authorities to discover it.
Competition authorities in other African jurisdictions also appear to be
taking an increasingly active interest in investigating whether firms are
notifying mergers. Under the Kenyan Competition Act, for example,
the implementation of a merger without the Kenyan competition
authority’s approval is an offence and the party concerned shall be liable
on conviction to an imprisonment of maximum five years or a fine of 10
million shillings (equivalent to approximately R1.5 million), or even both.
In addition, the Kenyan competition authority may impose a fine of
up to 10% of the gross annual turnover derived by the merging parties
in Kenya in the preceding financial year. According to media reports1 ,
the directors of a Kenyan company are reportedly facing jail terms for
their failure to seek competition approval when the company acquired
businesses in four countries, including Kenya, in October 2011. Although
the company said that it informed the public about the acquisition
through media and therefore had no intention of hiding the merger, the
matter has been referred to the Director of Public Prosecutions in Kenya
who advised the Directorate of Criminal Investigations to handle it.
In conclusion: acquisitions, amalgamations and joint ventures must
be carefully analysed in order to determine whether they qualify as
notifiable mergers in terms of the competition legislation of South
Africa and other jurisdictions, as the consequences of not notifying a
merger could be severe.

Legal notice: Nothing in this publication should be construed as legal advice from any lawyer or this firm. Readers
are advised to consult professional legal advisors for guidance on legislation which may affect their businesses.
© 2016 Werksmans Incorporated trading as Werksmans Attorneys. All rights reserved.

1. Business Daily, 29 January 2014 (see http://www.businessdailyafrica.com/Corporate-News/Synovate-directorsrisk-jail--hefty-fines/-/539550/2165636/-/jv8xj6/-/index.html), Daily Nation, 30 January 2014 (see http://www.
nation.co.ke/business/corporates/Ipsos-Synovate-Competition-Authority-of-Kenya-Fines-/-/1954162/2166528/-/
c7b793z/-/index.html) and The Star (Nairobi), 4 December 2015 (see http://www.the-star.co.ke/
news/2015/12/04/ipsos-seeks-to-stop-probe-over-its-merger_c1254313).

ABOUT THE AUTHORS

PAUL COETSER

Title:
Office:
Direct line:
Email:

Director
Johannesburg
+27 (0)11 535 8290
pcoetser@werksmans.com

Paul Coetser is a director of Werksmans Attorneys and currently heads the firm’s Competition &
Antitrust Law Practice.
Paul advises on all aspects of competition law including applications for leniency and for
exemption from the Competition Act. He has significant expertise in the competition-related
aspects of mergers and takeovers and in dealing with complaints of alleged anti-competitive
conduct. He also undertakes compliance audits and programmes.
Consistently rated as one of South Africa’s top competition lawyers, Paul is named as a leading
lawyer in competition/antitrust and Corporate/M&A by Chambers Global: The World’s Leading
Lawyers for Business.
He is the founding chairperson of the Competition Law Committee of the Law Society of the
Northern Provinces and chairman of the Standing Committee on Competition Law of the Law
Society of South Africa.
Paul holds a B Juris from Free State University; LLB and LLM degrees from the University of
South Africa; an LLM from Virginia University in the USA; and a Higher Diploma in Tax from the
University of the Witwatersrand. He is also admitted to the Virginia State Bar.

MARYKE
ZIETSMAN

Title:
Office:
Direct line:
Email:

Associate
Johannesburg
+27 (0)11 535 8150
mzietsman@werksmans.com

Maryke joined Werksmans Attorneys as a candidate attorney at the beginning of 2012 and is an
associate in the firm’s Competition Practice.
Her areas of speciality include contested and uncontested merger approvals as well as advising
on alleged anti-competitive conduct such as abuse of dominance and cartels.
Maryke graduated with a BCom (Law) (cum laude) and an LLB (cum laude) from the University
of Pretoria.

Keep us close
The Corporate & Commercial Law Firm
www.werksmans.com
A member of the LEX Africa Alliance

ABOUT
WERKSMANS
ATTORNEYS

Established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law
firm, serving multinationals, listed companies, financial institutions, entrepreneurs and government.
Operating in Gauteng and the Western Cape, the firm is connected to an extensive African legal alliance
through LEX Africa.
LEX Africa was established in 1993 as the first and largest African legal alliance and offers huge potential for
Werksmans’ clients seeking to do business on the continent by providing a gateway to Africa.
With a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and
dispute resolution, Werksmans is distinguished by the people, clients and work that it attracts and retains.
Werksmans’ more than 200 lawyers are a powerful team of independent-minded individuals who share a
common service ethos. The firm’s success is built on a solid foundation of insightful and innovative deal
structuring and legal advice, a keen ability to understand business and economic imperatives and a strong focus
on achieving the best legal outcome for clients.

