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EDITORIAL

Welcome to the first edition of The International Comparative Legal Guide to:
Mining Law. 

This guide provides the international practitioner and in-house counsel with a
comprehensive worldwide legal analysis of mining laws and regulations.

It is divided into two main sections:

Three general chapters.  These are designed to provide readers with a
comprehensive overview of key mining issues, particularly from the
perspective of a multi-jurisdictional transaction.

Country question and answer chapters.  These provide a broad overview of
common issues in mining laws and regulations in 37 jurisdictions.

All chapters are written by leading mining lawyers and industry specialists and
we are extremely grateful for their excellent contributions.

Special thanks are reserved for the contributing editor, Christopher Ian Stevens
of Werksmans Attorneys, for his invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at
www.iclg.co.uk.

Alan Falach LL.M.
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk
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Chapter 1

Werksmans Attorneys

Developing Resource Nationalism:
A South African and Southern
African Perspective

1 Introduction

1.1 The concept of resource nationalism and nationalisation of

the mining industry has been a hot topic of debate in South

Africa over the past 20 years.  This has been occasioned by

a change of Government from the Nationalist Government to

the African National Congress (“ANC”) Government and the

change-over in South Africa from a common law mineral

rights system to a State licensing system.  The topic of

resource nationalism promoted great debate at the recent

ANC Congress in December 2012.

1.2 The concept of nationalisation of the mining industry and

resource nationalism has reared its head in other countries in

Sub-Saharan Africa.  Zambia has gone through the

experience of nationalising the mining industry and there are

noises about resource nationalism in countries such as

Namibia and Zimbabwe.

2 Common Law and The Minerals Act, 50 of 1991

2.1 South Africa’s mineral right regime was dominated by the

common law derived from Roman law and Roman Dutch

law with limited statutory intervention until 1992.  The

common law position described above prevailed under the

Minerals Act, 50 of 1991 from 1 January 1992 to 30 April

2004.  This mining legislation was introduced by the

Nationalist Government before it handed over to the ANC in

1994.  The object of the Act was to revert to the common law

position in respect of all minerals so that common law

mineral right holding predominated in respect of all

minerals, including precious metals.  The mineral right

holder would merely have to obtain a licence from the State,

but it was not the conferral of a right to mine or prospect by

the State, but merely a licence to control aspects such as

environmental protection.

2.2 Common law mineral rights in South Africa were thus

regarded as property and they were not merely a licence but

a right in property.  They enjoyed the security of tenure

afforded to rights and property in terms of section 25 of the

Constitution of 1996.  Such rights could be expropriated in

terms of a law of general application which must be for a

public purpose and subject to the payment of just and

equitable compensation.

3 New Minerals Policy

A new Minerals Policy for South Africa was first mooted in 1996 in

terms of a Green Paper which preceded a White Paper on a Mining

and Minerals Policy for South Africa.  That policy was designed to

address past racial inequalities by assisting previously

disadvantaged persons to participate in the mining industry and was

designed to recognise the responsibility of the State as the custodian

of the Nation’s mineral rights, thus, effectively ridding South Africa

of a common law mineral right system and granting the State the

right to grant prospecting or mining rights to third party applicants.

4 Mineral and Petroleum Resources 
Development Act, 28 of 2002 (“MPRDA”)

4.1 The main objects of this Act, which came into effect on 1

May 2004 and is the current legislative regime applicable in

South African mining, was to exert State sovereignty over

mineral and petroleum resources in South Africa and expand

opportunities for historically disadvantaged persons to enter

the mineral and mining industry.

4.2 Effectively the MPRDA has expropriated all mineral rights

in South Africa and vested the right to prospect and mine in

the State.  This would have been considered nationalisation

of the mining industry were it not for two aspects of the

MPRDA, which are as follows:

4.2.1 a transitional arrangement was put in place whereby

holders of existing rights could, within certain

timeframes, convert the rights that they held under the

common law system into new forms of rights under

the MPRDA and upon the grant of such conversion,

the holder of the right would then be governed by the

new legislation, which right would effectively be a

right granted by the State, and which could, for

example, be terminated if the holder was in breach of

its obligations.  If the erstwhile mineral right-holder

did not convert his rights within the relevant time

period, his rights were then effectively expropriated;

and

4.2.2 if a mineral right holder’s mineral rights have been

expropriated he is entitled to claim compensation if he

can prove his loss and the value of the mineral rights

expropriated and obtain just and equitable

compensation in terms of item 12 of Schedule II to the

MPRDA.

4.3 Thus, currently, South Africa has a State licensing system

and has converted from the common law system which still

predominated up until 30 April 2004.

5 Creeping Nationalism

5.1 Royalties

In addition to the implementation of the MPRDA, the State has

imposed various other measures which, in their totality, constitute

creeping nationalism of the resource industry in South Africa.  The

Christopher Ian Stevens
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first was the introduction of a royalty applicable to all mining

operations in South Africa payable in terms of the Mineral and

Petroleum Royalty Act of 2008, which came into force on 1 March

2010.  Previously it was only precious metal mines generally that

paid royalties to the State in terms of old forms of statutory rights,

but such royalty is now imposed upon all operations.  Previously a

coal mine would not have to pay royalties to the State, but would

have to do so now.  The royalty rate is calculated on a sliding scale

based on earnings before interest and tax.

5.2 Mining Charters

5.2.1 One of the cornerstones of the MPRDA is the introduction of

a Mining Charter.  One of the objects of the MPRDA is to

substantially and meaningfully expand opportunities for

historically disadvantaged persons to enter the mineral and

petroleum industry in South Africa and to benefit from the

exploitation of the Nation’s mineral and petroleum resources.

This has been given effect to by means of a Mining Charter

which sets the framework, targets and timetables for

effecting the entering of the historically disadvantaged

persons into the minerals and mining industry in South

Africa.

5.2.2 An initial Mining Charter was published in 2004 which was

designed to cover the first five years of the MPRDA.  The

scorecard attached to the Charter refers to targets of 15 per

cent of equity or attributable units of production in mining

operations vesting in the hands of historically disadvantaged

South Africans within five years from the commencement of

the MPRDA, and 26 per cent within ten years.

5.2.3 Any person lodging a new application for a prospecting right

or mining right must demonstrate that 26 per cent of the

equity in the project is held by historically disadvantaged

South Africans at least.  Although it is not expected of

mining companies to donate the 26 per cent equity in a

mining project to historically disadvantaged South Africans,

the mining industry was expected to assist financially in the

acquisition of such equity to the tune of R100 billion.

Historically disadvantaged South Africans refer to any

person or category of persons disadvantaged by unfair

discrimination before the Constitution 1996 came into effect.

5.3 Special Taxes on the Mining Industry

Mining companies in South Africa do pay normal income tax

(subject to various tax benefits granted to mining companies in the

form of capital expenditure deductions and the like).  However, in

addition, the Government is debating the introduction of an entirely

special tax regime applicable to the mining industry over and above

the royalties which are payable in terms of the Mineral and

Petroleum Royalty Act.  This would be further evidence of creeping

nationalisation in the resource sector in South Africa.

5.4 Restrictions on Export and Requirements in Respect of

Beneficiation

The South African Government produced a Draft Amendment to the

MPRDA in December 2012.  One of the cornerstones of this

amendment is the restriction on the ability of a mining company in

South Africa to export minerals without the consent of the Minister

and the Minister is entitled to impose whatever conditions the

Minister likes on the grant of an export permit.  Furthermore, the

draft amendment provides for requirements of South African

mining companies to offer a defined percentage of their production

for local beneficiation.  There is also intended to be a determination

of the price at which the local beneficiators should be offered the

ore and the percentage of production that needs to be offered.

Numerous comments have been submitted on the proposed

amendments, but this is a further example of the intended creeping

resource nationalism in South Africa.

5.5 Nationalisation of Mines

The topic of nationalisation of the mining industry in its totality has

been a topic of discussion in South Africa over the past few years.

However, the latest policy of the Government is that nationalisation

will not happen and the Minister of Mines told delegates at the

Mining Indaba in 2013 that the ANC and the Government are not

interested in making mine nationalisation actual policy.  She stated

that nationalisation is not an option for South Africa.  The

Government has stated that it would rather impose a resource rental

tax, being a super tax of a levy of 50 per cent that would kick in

after a mining company has made a reasonable return.  The

Minister’s speech effectively flowed from the ANC’s Elective

Conference in Mangaung in December 2012, where the ANC

rejected mine nationalisation as an economic policy.

5.6 State Participation

The South African Government has set up a State mining company,

which has applied for rights to prospect and mine and has started its

first coal mine in South Africa.  In addition, the State does

participate in certain mining projects, often through Para-statals,

such as Eskom and the IDC.  Furthermore, in oil and gas projects

the State has a right to a free-carry participation of between 5 per

cent and 10 per cent together with an option to acquire a further

percentage shareholding as a contributing shareholder.

6 Sub-Saharan Africa

6.1 Introduction

Over the past 20 years the mineral right regimes in other Sub-

Saharan countries have been far more settled than South Africa.  All

of such countries have in place already State licensing systems and

have never adopted the common law mineral right system that

prevailed in South Africa until 2004.  Nevertheless, there are signs

of creeping nationalism in such resource industries as described

below.

6.2 Namibia

Namibia has a State licensing system.  Furthermore, a State-owned

mining company has been established in Namibia, known as

Epangelo, which has the objective of becoming a leading mining

company in Namibia.  Furthermore, it should be noted that the

largest mine in Namibia, being Namdeb, is 50 per cent owned by

the State and Namibia is also considering introducing HDSA type

of legislation similar to the Mining Charter in South Africa.

6.3 Zimbabwe

Zimbabwe has had, for many years, a State licensing system.

However, in addition, the State has seized control over various

assets which are not being exploited, such as encountered by Impala

Platinum recently, and such assets have been put into a holding

company known as ZMDC.  Furthermore, Zimbabwe has a

minerals marketing company, namely MMCZ, through which all

sales of minerals out of Zimbabwe are controlled.  Furthermore,

indigenisation legislation has been introduced so that 51 per cent of

the capital of all mining companies has to be ceded to Zimbabwean

owners.  Thus, for example, Impala Platinum Limited has sold 51

per cent of its capital to Zimbabwean owners.  A dispute has arisen

between Impala Platinum Limited and the Government as to the

terms of the sale.  Impala have sold the 51 per cent on an arms-

length basis, but the Government has issued a statement to the effect

that such equity should have been disposed of at substantially

reduced prices from market value.

6.4 Botswana, Tanzania and Mozambique

All of the above countries have established State licensing systems

in place.  In addition, the State has entitlements in terms of the
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relevant mining legislation to procure a percentage of the equity of

the project for free-carry together with options to increase such

percentages as a contributing shareholder.

6.5 Democratic Republic of Congo (“DRC”)

The situation in the DRC is fluid with regard to State participation

and ownership.  Recently, a new Mining Convention has been

drafted which stipulates that the Government should be entitled to

a 35 per cent stake in all mining ventures in the DRC and many

mining contracts signed between 1998 and 2005 have been subject

to review in order to better the terms for the State. 
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155, 5th Street
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Fax: +27 11 535 8667
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Chris Stevens is a partner with Werksmans Attorneys where he
leads the firm’s mining and natural resources law department.  He
advises on all aspects of mining law in South Africa, including in
relation to commercial arrangements, conveyancing, litigation,
opinion work, black economic empowerment laws and due
diligence aspects.  He advises many of the South African major
mining houses on these aspects, as well as medium size mining
companies and junior exploration companies.  He further advises
numerous Canadian and Australian mining companies with
interests in South Africa and advises numerous black
empowerment companies in relation to mining transactions.  He
has also been involved in numerous transactions for South
African mining entities in sub-Saharan Africa.  He was integrally
involved in advising numerous mining companies on various
aspects of the Mineral and Petroleum Resources Development
Act, 28 of 2002, as well as the amendments to that legislation.
Chris Stevens co-lectured the LL.B. course at the University of
the Witwatersrand on prospecting and mining law from 1998 to
2007.  He annually lectures at the University of the Witwatersrand
to mining and engineering students on compliance aspects and
annually lectures at the University of Pretoria for M.Sc. geology
students in a compliance course.  He sat on the Mining Law
Committee of the International Bar Association from 2002 to
2006.
Chris Stevens received B.Com. and LL.B. degrees from the
University of Witwatersrand and has been practising mining law
since 1987.  He was admitted as a notary public in 1990.
Chris Stevens speaks at numerous conferences, both in South
Africa and internationally in relation to the South African mining
industry.  He was chairman of the Mining Law Committee of the
IBA between 2004 and 2006.

Established in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law firm serving
multinationals, listed companies, financial institutions, entrepreneurs and Government.

Connected to an extensive African legal network through LEX Africa, the firm’s reputation is built on the combined experience of
Werksmans and Jan S. de Villiers, which merged in 2009. 

With a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and dispute resolution,
Werksmans is distinguished by the people, clients and work that it attracts and retains.

Werksmans’ lawyers are a powerful team of independent-minded individuals who share a common service ethos.  The firm’s
success is built on a solid foundation of insightful and innovative deal structuring and legal advice, a keen ability to understand
business and economic imperatives and a strong focus on achieving the best legal outcome for clients.

Go to www.werksmans.com for more information.
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