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Chapter 1

Werksmans Attorneys 

First-Come First-Served vs Auction
or Tender Systems for Applications
for Rights to Prospect and Mine

1 Introduction 

1.1 The issue relating to whether an application process for

rights to prospect and/or mine should, according to best

practice, be on the basis of the first-come first-served basis or

a tender or auction-type basis has been the subject of much

debate and much research around the world.

1.2 The topic has reared its head recently in South Africa as a result

of the Mineral and Petroleum Resources Development

Amendment Bill of 2013 (“the Amendment Bill”).  This Bill

has been approved by Parliament and the National Council of

Provinces but is awaiting the assent of the State President.  One

of the effects of the Amendment Bill is to get rid of the first-

come first-served application process in South African

prospecting and mining law and substituting it with what could

be considered to be a public auction or tender process.

2 Current Position in South African Law

2.1 South African Mining Law has been regulated by the Mineral

and Petroleum Resources Development Act 28 of 2002

(“MPRDA”) since 1 May 2004.  The MPRDA introduced a

State licensing system which supplanted the erstwhile

common law mineral rights system.

2.2 The order of processing of applications for prospecting rights

and mining rights is currently governed by Section 9 of the

MPRDA which deals with applications having to be dealt

with in order of receipt.  This section reads as follows:

“If a Regional Manager receives more than one application
for a prospecting right, a mining right, or a mining permit,
as the case may be, in respect of the same mineral or land,
applications received on – (a) the same day must be regarded
as having been received at the same time and must be dealt
with in accordance with sub-section (2); (b) different dates
must be dealt with in order of receipt.”

2.3 Thus applications in South Africa are dealt with in

accordance with dates of receipt as opposed to being dealt

with subjectively on the merits notwithstanding how many

applications have been lodged and when.  The Minister of

Mineral Resources thus has to deal with applications lodged

first to finality before being able to deal with any subsequent

application.

2.4 Applications are lodged by completing prescribed forms and

lodging prescribed documents with the relevant Regional

Manager for the province in which the land is situated.  The

Regional Manager must accept the application if the

prescribed criteria for the lodgement of the documents have

been met and within 14 days of the lodgement inform the

applicant whether the application has been accepted or

rejected.  “Acceptance” in this context does not mean grant

but merely an indication that the prescribed formalities in

regard to the lodgement have been met.  That application

then has to be processed to finality before any second

application can even be considered by the Ministry.  Thus the

minister has to take a decision on the grant or refusal of the

right ultimately before being able to decide upon a

competing application which has been lodged later.

2.5 Section 9 does not apply where applications have been

lodged for different minerals on the same land. 

2.6 Once an application has been lodged the Regional Manager

is not empowered even to accept a subsequent application

and such application should be shelved and can only be

considered if the first application is rejected at the early stage

for lack of compliance with prescribed formalities or, if it has

been accepted, if it is then refused by the minister based on

the merits.

2.7 In deciding on the merits of the application the minister can

only refuse an application for a prospecting right for failure

to fulfil the requirements set out in Sections 17 and 23 of the

MPRDA respectively for prospecting rights and mining

rights.  The minister has thus no discretion if the applicant

that is first in time has complied with all of the requirements

of those sections.  This includes demonstration of technical

and financial ability.  In certain jurisdictions around the

world these prescriptions regarding technical and financial

ability are not part of the first-come first-served application.

3 Applications Received on the Same Day

3.1 South Africa is somewhat unique in the world of mining in

that it introduced a Broad-Based Black Economic

Empowerment Charter into the mining industry giving

assistance to historically disadvantaged persons in South

Africa to have some rights of preference in regard to

applications.  Thus Section 9(2) of the MPRDA provides that

when the minister considers applications received on the

same day he or she must give preference to applications from

historically disadvantaged persons.

3.2 This section is somewhat problematic firstly in that it does not

deal with what the position is if there is more than one

application lodged on the same day and none of the applicants

is historically disadvantaged.  Furthermore it does not

determine how the Minister can distinguish between various

applicants if there is more than one historically disadvantaged

person that lodges an application on the same day.

4 Effect of the Amendment Bill

4.1 The Amendment Bill proposes to delete entirely the first-come

first-served application process for rights as described above

Christopher Ian Stevens
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and substitute it with a provision dealing with invitations for

applications.  Thus it is proposed that the minister must, by

notice, invite applications for rights in respect of any area of

land or blocks of land and prescribe in such notice the period

within which any application may be lodged with the Regional

Manager and the procedures which must apply in respect of

such lodgement.  Obviously this application process does not

apply where there are existing rights.

4.2 There are no provisions dealing with how the minister must

give preference or take the decision.  For example, if all of

the applicants satisfy the criteria for the grant of a

prospecting right set out in Section 17(1) of the MPRDA,

then it is difficult to decipher from the amended section how

the minister will then allocate the right.

4.3 There is a provision that any person may, after identifying an

area of land, request the minister to invite applications in

respect of such land and the minister, when processing such

an application, must give preference to the application

lodged by the person who requested the minister.  Once again

no detail has been given as to how this preference is to be

applied in practice.

5 Practice in South Africa

5.1 The question arises as to how successful the first-come first-

served application process in South Africa has been since the

implementation of the MPRDA on 1 May 2004 and whether

it was necessary or desirable to have changed the application

process to an invitation to tender-type process.

5.2 The experience of many mining law practitioners in South

Africa and many mining companies in South Africa is that

the application process has been fraught with difficulty.

There have been numerous competing applications that have

been both dealt with and granted contrary to what is

enshrined in Section 9 of the MPRDA currently and this has

resulted in many applications being subject to disputes thus

stalling development in the industry. 

5.3 It is the view of the writer that most of the issues that have

arisen have not been because of the wording of Section 9(1)

of the MPRDA but rather as a result of poor administration

and lack of skill and organisational ability of personnel,

receipting and accepting applications.  In other words

applications have been accepted and processed which should

never have been in accordance with the strict wording of

Section 9(1) of the MPRDA.

5.4 There are, however, many instances where the application

process has worked well and provided certainty for mining

companies and good security of tenure knowing that, once an

application has been lodged and it is first in line, the

application has to be processed on its merits before a second

application can be processed.  Thus it is debatable whether

indeed South Africa needed to move from the first-come

first-served application process to an invitation to tender.

6 The Case for and against the First-Come 
First-Served and the Auction Process

6.1 In a document headed “Sector Licensing Studies: Mining

Sector” produced by the Investment Climate Advisory

Services of the World Bank Group in 2009, it is stated that

most countries including most that are considered

representative of good practice allocate prospecting/

reconnaissance and exploration licences on a first-come first-

served basis.  That paper goes on to state that each method of

rights allocation has its advantages and disadvantages.  The

conclusion is reached that an auction system if it is

conducted openly and fairly establishes a market price given

available information about prospectivity and regulatory and

other risks and will reflect bidders’ assessments of the

probable risks and rewards.  It is also stated that:

“It also helps to avoid both the reality and the perception that
mining rights are granted unfairly or corruptly, and also
protects investors by binding together exploration and
extraction/production rights.  Especially if the Government has
sufficient geological data from previous prospecting or
exploration activities prospective bidders can assess risks,
calculate projected returns on investments and submit with
informed bids.  An auction system also helps filter out frivolous
applications since it is highly unlikely that mining companies
would spend hundreds of thousands of dollars or more for
rights to a concession they have no intention of developing.”

6.2 That study goes on to state that an auction process is far less

suitable for countries with large unexplored areas especially

those countries subject to substantial economic and/or

political uncertainty.  In these jurisdictions, potential

investors are less willing to incur substantial upfront costs.

6.3 A further paper was prepared by the World Bank being part

of the Extract of Industries for Development Series No. 4 in

June 2009 headed “Mineral Rights Cadastre: Promoting

Transparent Access to Mineral Resources”.  In that paper

there is an analysis of the advantages and disadvantages of

the first-come first-served system versus auctioning

application processes.  They come to the view that in most

instances in relation to the allocation of petroleum licences

the auctioning process is used while mining licences are

generally allocated on a first-come first-served basis.  They

come to the view that the first-come first-served principle is

the most frequently adopted criteria for granting mineral

licences around the world, and applied in all countries where

the mining sector is well-developed.  Some mining countries

use the “tender-bids” methodology as the auction system is

called in the mining sector.  If geological knowledge about a

certain deposit is strong, whether due to the Government’s

own exploration campaign or through other activities, there

is a strong case to choose the auction method.

6.4 On the positive side it is stated that the first-come first-served

procedure removes any discretion of subjectivity and

furthermore the rule is easily applicable and controllable

using a priority registry book.  The disadvantages include

that some Governments feel that the application of this

method can lead to the granting of licences to inadequate

holders who do not have the technical or financial capability

and in those cases Governments may prefer a direct

procedure that permits the selection of the best holder based

on technical and financial grounds.

6.5 The paper also deals with the pros and cons of the auction

grant.  The protagonists of this system state that there is

guarantee of transparency in the granting of licences if some

minimal conditions are respected, it allows the elimination of

speculators from a transaction and it ensures selection of a

title holder with sufficient experience and operational

capacity for the exploration of exploitation of the area of

deposit.  However, despite these advantages, the tender-bid

methodology may imply important risks of discrimination

and subjective evaluations (and consequently also for

corruption if some minimal required conditions are not

fulfilled).  They go on to state that tender-bidding should be

considered in cases where the first-come first-served

procedure is not appropriate such as when there is revocation

or relinquishment of existing licences and there is open

cadastral information to the public and also when the State,

through geological research by its own institutions, discovers

some new deposit or potentially interesting area.

6.6 Given the above, and the fact that South Africa is a fairly

well-developed mining economy and that the first-come

first-served application process allows the entrance of new

entrants into the market place including historically
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disadvantaged South Africans, it is suggested that South

Africa adopts a hybrid system of allowing first-come first-

served application processes but also allowing for the State

to call for invitations to tender for specific blocks or areas

which have been relinquished or in respect of which there is

available geological data.

7 Comparative Analysis

7.1 If one examines some of the other developing mining

economies especially in South America and Africa:

7.1.1 in Brazil exploration licences are granted on a first-

come first-served basis and the licences are exclusive

once granted;

7.1.2 in Tanzania there is a strictly first-come first-served

application basis;

7.1.3 in Colombia the traditional first-come first-served

system for granting concessions has been done away

with and replaced by zones which will be awarded

through a selection process;

7.1.4 in Russia all licences are issued by auction to the

highest bidder;

7.1.5 China also has auction licences for tracts that have

already been prospected or explored but issues

licences on a first-come first-served basis for

unexplored claims;

7.1.6 Chile has a first-come first-served licensing system;

7.1.7 Madagascar has a first-come first-served basis with

progressive annual surface rental fees;

7.1.8 Mauritania has a first-come first-served application

basis with a system of progressive annual surface

rental fees;

7.1.9 Mongolia established the basis for a new method of

granting licensing on a first-come first-served basis.

7.2 Many of the jurisdictions mentioned above and others have

measures in place in relation to the first-come first-served

application process to avoid or discourage speculation in

rights and these are as follows:

7.2.1 minimum work commitments;

7.2.2 minimum expenditure commitments;

7.2.3 limit and time spans and limited rights to renew;

7.2.4 permitted times within which to apply for a mining

right;

7.2.5 increased exploration or prospecting fees over time;

7.2.6 obligations to relinquish portions of right over time;

7.2.7 restricting the area of a prospecting right;

7.2.8 restricting the number of licences that can be held by

an individual applicant.
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