
36 INSOL World – First Quarter 2013

Judging from the numerous court hearings on the topic,
Business Rescue is fast becoming part and parcel of  the
restructuring of  South African companies that find
themselves trading in a position of  financial distress.
Business Rescue remains an option for financially
distressed companies to file for the supervision by a
Business Rescue Practitioner (“practitioner”) of  the
company’s business and affairs pending the voting in of  a
business restructuring plan in terms of  Chapter 6 of  the
South African Companies Act, 2008.

Once the practitioner has been appointed, he/she is
obligated to consult with all affected persons, including
creditors, employees, trade unions and shareholders.
Once these consultations have taken place, and the first
meeting of  creditors held, the practitioner is obligated to
draft a restructuring plan which must effectively propose
the manner and form of  the restructuring of  the company’s

affairs, business, property, debt and other liabilities and
equity in a manner that maximises the likelihood of  the
company continuing in existence on a solvent basis. If  it is
not possible for the company to continue in existence on
such a solvent footing, the practitioner must formulate a
plan which would result in a better return for creditors or
shareholders than would otherwise result from the
immediate liquidation of  the company. If  neither of  the
options is possible, the practitioner is obligated to place
the company into liquidation.

Once the plan has been formulated it is circulated and
ultimately put to creditors for voting at a section 151
meeting. It is here where creditors need to “up their game”
in what is a minefield of  new law and opportunity.

At this meeting, the practitioner must provide details of  the
proposed Business Rescue plan for consideration by the
creditors and, if  necessary, shareholders, and attempt to
persuade the meeting that the plan provides for either a
reasonable prospect of  the company being rescued or a
payment of  a larger dividend than in a liquidation. After
discussion and possible suggestions on amendments 
to the plan, the practitioner must call for a vote to approve
the plan.

In such a vote, the proposed Business Rescue plan will
only be approved if  it is supported by the holders of  more
than 75% of  the creditors’ voting interests that were voted
(votes must include at least 50% of  independent creditors’
voting interests - independent creditors are those creditors
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who are not employees and who are not related to the
company either by way of  shareholding or directorship). 

Shareholders will only get a vote if  the plan suggests that
their rights are affected in some way, such as a dilution of
their position within the company’s shareholding.
Shareholders would have to approve the plan in this
instance, by way of  a majority vote.

Once the Business Rescue plan has been voted in, it is
binding on the company, including shareholders, and on
each of  the creditors of  the company. 

An interesting option available to all affected persons where
a Business Rescue plan has not been voted in, 
is the ability of  any affected person or combination 
of  affected persons to make a binding offer to purchase the
voting interests of  those persons who opposed adoption 
of  the Business Rescue plan. In terms of  
Section 153(1)(b)(ii) these voting interests can be bought
out at liquidation value, independently and expertly
determined by a third party at the instance of  the
practitioner. This effectively results in a “cram down” on
dissenting creditors and which would ensure that 
those creditors in favour of  the plan would have the
opportunity to vote in the plan at the relevant 75% threshold.
Creditors who are bought out at an unfair or unreasonable
liquidation value are entitled to apply to court to review, re-
appraise and re-value a determination by the third party
independent expert. At this stage, we have not seen any
court challenges being made to these valuations but there
is no doubt that this could become a litigious issue. 

The nature of  what is a “binding offer” is also up for debate.

Generally, a party would only be bound to sell once an
offer has been made and thereafter accepted. The
“binding offer” concept envisages a process where the
dissenting creditor is forced to sell at liquidation value - a
concept quite foreign to South African law.

If  creditors feel that a vote has been made inappropriately,
they are entitled to apply to court to set aside the result of
such vote. Grounds to be considered by a court would
include a vote which is prejudicial to the interests of  these
creditors who are adversely affected by the
implementation of  the plan.

Once a plan is voted in, for any creditor that has had its
claim compromised the balance of  such debt is
discharged.

If  one considers the effect of  the abovementioned
mechanism, it is very important to establish, very early on
in the process, where the “value breaks” when it comes to
voting. If  a creditor votes down a plan, it could result in
such creditor’s voting interest being bought out by other
creditors at a very negligible amount, i.e. liquidation value.
This, in principle, could result in creditors or shareholders
taking control of  a company where there is value, but
where the company has run out of  an ability to meet its
debts from a cash flow perspective.

South African venture capitalists, minority shareholders
and creditors, could place themselves in a very
advantageous position, once they understand the voting
mechanisms in Business Rescue which could ultimately
be used to their advantage, resulting in them taking control
of  companies with the potential value upside.


