
The Corporate  
Governance 

Review

Law Business Research

Editor

Willem J L Calkoen



The Corporate Governance Review

Reproduced with permission from Law Business Research Ltd.

This article was first published in The Corporate Governance Review,  
(published in June 2011 – editor Willem J L Calkoen).

For further information please email 
Adam.Sargent@lbresearch.com



The Corporate 
Governance 

Review

Editor
Willem J L Calkoen

Law Business Research Ltd

2



PuBLiShER 
Gideon Roberton

BuSinESS dEvELoPmEnT mAnAGER 
Adam Sargent

mARKETinG mAnAGER 
nick Barette

mARKETinG ASSiSTAnT 
Robin Andrews

EdiToRiAL ASSiSTAnT 
Lydia Gerges

PRoduCTion mAnAGER 
Adam myers

PRoduCTion EdiToR 
davet hyland

SuBEdiToRS 
Sarah morgan, Caroline Rawson

EdiToR-in-ChiEF 
Callum Campbell

mAnAGinG diRECToR 
Richard davey

Published in the united Kingdom 
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, uK
© 2011 Law Business Research Ltd

www.TheLawReviews.co.uk
© Copyrights in individual chapters vest with the publisher and with the contributors.

no photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific situation. Legal advice 

should always be sought before taking any legal action based on the information provided. The publishers accept 
no responsibility for any acts or omissions contained herein. Although the information provided is accurate as of 

may 2011, be advised that this is a developing area. 
Enquiries concerning reproduction should be sent to Law Business Research, at the address above. Enquiries 

concerning editorial content should be directed to the Publisher – gideon.roberton@lbresearch.com

iSBn 978-1-907606-15-1 

Printed in Great Britain by 

Encompass Print Solutions, derbyshire 

Tel: +44 844 2480 112

�



i

ACKnoWLEdGEmEnTS

The publisher acknowledges and thanks the following law firms for their learned assistance 
throughout the preparation of this book:

A&L GoodBody

AdvoKATFiRmAET STEEnSTRuP SToRdRAnGE dA

ASTERS

BäR & KARRER AG

BREdin PRAT

dLA PiPER honG KonG

GEoRGiAdES & myLonAS – AdvoCATES & LEGAL ConSuLTAnTS

GiLBERT + ToBin

hEnGELER muELLER PARTnERSChAFT von REChTSAnWäLTEn

mAnnhEimER SWARTLinG AdvoKATByRå

miTRAni, CABALLERo, RoSSo ALBA, FRAnCiA, oJAm & Ruiz moREno

nAGy éS TRóCSányi ÜGyvédi iRodA

nAuTAduTiLh

niShimuRA & ASAhi

RAidLA LEJinS & noRCouS

RoSChiER, ATToRnEyS LTd

SLAuGhTER And mAy

ŢuCA zBÂRCEA & ASSoCiATES

uRíA mEnéndEz

viEiRA, REzEndE, BARBoSA E GuERREiRo AdvoGAdoS

WAChTELL, LiPTon, RoSEn & KATz

WERKSmAnS inC

WonGPARTnERShiP LLP



Contents

ii

Editor’s preface  ................................................................................................vii

Chapter 1 Argentina ................................................................................. 1
Laura Huertas Buraglia and Mercedes Rodríguez Giavarini

Chapter 2 Australia ................................................................................ 21
John Williamson-Noble and Tim Gordon 

Chapter 3 Belgium ................................................................................. �2
Elke Janssens and Virginie Ciers 

Chapter 4 Brazil ..................................................................................... 51
Marcelo S Barbosa 

Chapter 5 Cyprus ................................................................................... 66
Yiannos G Georgiades and Rebecca Howarth Seaberg 

Chapter 6 Estonia ................................................................................... 80
Sven Papp, Helerin Kaldvee and Gerda Liik 

Chapter 7 Finland .................................................................................. 94
Manne Airaksinen, Paula Linna and Mari Latikka 

Chapter 8 France .................................................................................. 105
Didier Martin 

Chapter 9 Germany .............................................................................. 118
Carsten van de Sande  

Chapter 10 Hong Kong .......................................................................... 1�1
Mabel Lui 

Chapter 11 Hungary .............................................................................. 149
Ildikó Varga and Viktória Szilágyi 

Chapter 12 Ireland ................................................................................. 159
Paul White 

Chapter 13 Japan .................................................................................... 172
Tatsuya Tanigawa and Hiroki Moriyama 

ConTEnTS



Contents

iii

Chapter 14 Latvia ................................................................................... 18�
Girts Lejins and Janis Bogdasarovs 

Chapter 15 Lithuania ............................................................................. 19�
Žilvinas Kvietkus 

Chapter 16 Luxembourg ........................................................................ 204
Geert Raaijmakers 

Chapter 17 Netherlands ......................................................................... 220
Geert Raaijmakers and Marlies Stek 

Chapter 18 Norway ................................................................................ 2�4
Odd Erik Johansen and Robert Sveen 

Chapter 19 Romania .............................................................................. 248
Cristian Radu 

Chapter 20 Singapore ............................................................................. 262
Annabelle Yip and Joy Tan 

Chapter 21 South Africa ........................................................................ 275
David Walker and Stimela Mokoena 

Chapter 22 Spain .................................................................................... 286
Carlos Paredes 

Chapter 23 Sweden ................................................................................. 296
Hans Petersson and Emma Sandberg Thomsen 

Chapter 24 Switzerland .......................................................................... �08
Felix R Ehrat and Sibylle Wälti 

Chapter 25 Ukraine ................................................................................ �19
Vadym Samoilenko, Oles Kvyat, Kateryna Rekiianova and 
Oleksandr Mozheiko 

Chapter 26 United Kingdom ................................................................. ��0
Elizabeth Holden 

Chapter 27 United States ....................................................................... �42
Adam O Emmerich, William Savitt and Brian M Walker 

Appendix 1 ABouT ThE AuThoRS .................................................. �55

Appendix 2 ConTRiBuTinG LAW FiRmS’ ConTACT dETAiLS .. �7�



275

Chapter 21

South AfricA
David Walker and Stimela Mokoena*

* David Walker is a director and Stimela Mokoena is a candidate attorney at Werksmans inc.

I OVERVIEW OF GOVERNANCE REGIME 

The companies Act 71 of 2008, which came into force on 1 May 2011, applies to all 
South African companies (‘New companies Act’ or ‘Act’). The New companies Act 
constitutes a wholesale overhaul of company law in South Africa and it seeks to promote 
transparency and accountability in the South African corporate sector.

corporate governance was institutionalised in South Africa through the King 
reports on corporate Governance (‘King codes’). 

The King codes were published by the King committee, which was formed 
under the auspices of the institute of Directors of Southern Africa in 1992. 

The first King report (‘King i’) was issued in 1994. King i aimed to finalise 
what had become generally accepted corporate governance norms and procedures. King 
i did not apply to all companies and its application was restricted to entities such as 
companies with securities listed on the Johannesburg Stock Exchange (‘JSE’), government 
departments, state-owned companies, banks and insurance companies.

The second King report (‘King ii’) was issued in 2002. King ii replaced and 
expanded on King i and identified seven fundamental characteristics of good corporate 
governance namely, discipline, transparency, independence, accountability, responsibility, 
fairness and social responsibility. King ii applied to government departments, state-
owned companies, all companies with securities listed on the JSE, banks and insurance 
companies.

King ii has now been replaced by the third King report (‘King iii’), which was 
introduced as a result of the proposed introduction of the New companies Act’, which 
came into force on 1 May 2011, as well as changes in international corporate governance 
trends. King iii came into effect on 1 March 2010.



South Africa

276

King iii focuses on issues such as leadership, sustainability and corporate 
citizenship and it applies to all South African entities, regardless of the manner and form 
of their incorporation and whether they are in the public or private sector. 

King iii reflects a shift from a ‘comply or explain’ approach to an ‘apply or explain’ 
approach to corporate governance, in terms of which all entities are required to disclose 
how they apply the principles prescribed in King iii. if any principles are not applied, 
King iii requires an explanation of why such principles have not been applied. This 
disclosure is aimed at enabling ‘stakeholders’ to make informed decisions on the levels 
of governance that are applied within each entity. ‘Stakeholders’ include shareholders, 
institutional investors, creditors, lenders, suppliers, customers, regulators, employees, 
unions, media, analysts, consumers, society in general, communities, auditors, and 
potential investors.

corporate Governance is extremely topical in South Africa at present as:
a  the New companies Act was enacted on 1 May 2011;
b  Guidelines and Practice Notes that have been released in order to supplement the 

principles that were enunciated in King iii; and
c  the integrated reporting committee (‘irc’) of South Africa issued a discussion 

Paper on 25 January 2011 in an effort to stimulate debate on how companies 
should comply with the King iii recommendation that companies should adopt 
an integrated approach to reporting.

II CORPORATE LEADERSHIP

Section 66 of the New companies Act provides that the business and affairs of a company 
must be managed by or under the direction of its board of directors, which has the 
authority to exercise all of the powers and perform all of the functions of the company, 
except to the extent that the New companies Act or the company’s Memorandum of 
incorporation (‘Moi’) provides otherwise.

Section 66 of the New companies Act stipulates that:
a  the board of a private company must comprise of at least one director; 
b  the board of a public company must comprise of at least three directors in addition 

to the minimum number of directors that the company must have to satisfy any 
requirement to appoint an audit committee, or a social and ethics committee; 
and

c  the company’s Moi may specify a higher minimum number of directors.

in terms of the New companies Act, a company’s Moi may specifically authorise one or 
more named persons to appoint and remove one or more directors. it may also provide 
for one or more persons to be ex officio directors of the company and it may provide for 
the appointment or election of one or more persons as alternate directors of the company. 
importantly, in the case of a profit company (other than a state-owned company), the 
Moi must provide for the election by shareholders of at least 50 per cent of the directors 
and 50 per cent of any alternate directors.
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Except to the extent that the Moi of a company provides otherwise, the company 
may pay remuneration to its directors for their services but such remuneration may only 
be paid in accordance with a special resolution approved by the shareholders within the 
previous two years. 

Section 69 stipulates that a person is ineligible to be a director of a company if 
the person is a juristic person, an unemancipated minor, under legal disability, or if such 
person does not satisfy any requirement set out in the company’s Moi. in addition, a 
person is disqualified from being a director if a court has so declared, if the person is an 
unrehabilitated insolvent, if he or she is prohibited in terms of any public regulation to be 
a director of a company, if he or she has been removed from an office of trust on grounds 
of misconduct involving dishonesty, or if he or she has been convicted (in South Africa 
or elsewhere) of various categories of offences involving theft, fraud, forgery, perjury, 
dishonesty or offences in connection with the promotion, formation or management of a 
company. Where persons have been removed from office on the grounds of misconduct, 
or been convicted of the offences referred to above, the disqualification applies for a 
period of five years after the removal from office, or the completion of the sentence 
imposed for the relevant defence, but these periods may be extended.

Section 71 of the New companies Act provides that, notwithstanding anything in 
the company’s Moi, or any agreement between the company and a director, or between 
any shareholders and a director, a director may be removed by ordinary resolution adopted 
at a shareholders’ meeting by the persons who are entitled to exercise voting rights in 
the election of that director. however, before the shareholders may consider any such 
resolution, the director must be given notice of the meeting and he must be afforded an 
opportunity (either personally or through a representative) to make a presentation before 
the resolution is put to a vote. 

Section 72 of the New companies Act entitles companies to appoint board 
committees and delegate to any committee any authority of the board. Such committees 
may include persons who are not directors of the company but no such person may be 
ineligible or disqualified to be a director and no such person has a vote on any matter 
to be decided by the committee. Board committees may consult with or receive advice 
from any person and they have the full authority of the board. however, the creation of 
any committee and the delegation of any power does not by itself satisfy or constitute 
compliance by a director with his or her duties as a director. 

Section 73 of the new companies Act provides that a director who is authorised 
by the board may call a meeting at any time and such person must call a meeting if 
required to do so by at least 25 per cent of the directors (in the case of a board that has 
at least 12 members) or two directors, in any other case. The company’s Moi may specify 
higher or lower percentages than those referred to above. 

Except to the extent that the Moi provides otherwise, a majority of directors must 
be present at a meeting before a vote may be called, each director has one vote, a majority 
of the votes cast on a resolution is sufficient to approve the resolution and, in the case of 
a tied vote, the chair may cast a deciding vote if the chair did not initially have or cast a 
vote, failing which the matter fails. 

Section 75(4) of the New companies Act requires directors to disclose all personal 
financial interests and provides that no director may use their position of director, or any 
information obtained while acting in such capacity, to gain advantage for himself or 
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herself or for any person other than the company or a wholly owned subsidiary, or to 
knowingly cause harm to the company or a subsidiary. 

Section 76(3) of the New companies Act obliges directors to exercise their powers 
and perform their functions:
a  in good faith and for a proper purpose;
b  in the best interests of the company; and
c  with the degree of care, skill and diligence that may reasonably be expected of a 

person carrying out the same functions and having the general knowledge, skill 
and experience of that director.

Section 77 of the New companies Act recognises that a director may be held liable, in 
accordance with the principles of the common law relating to breach of a fiduciary duty, 
for loss, damages or costs sustained by the company as a consequence of a breach of 
fiduciary duty. in addition, the section specifically provides that a director of a company 
is liable for loss, damages or costs sustained as a direct or indirect consequence of the 
director having:
a  acted in the name of the company, or purported to do so, despite knowing that 

he lacked the authority to do so;
b  acquiescing in the conduct of the company’s business despite knowing that it was 

being conducted recklessly or under insolvent circumstances; 
c  been a party to an act or omission of the company which has a fraudulent 

purpose;
d  signed, consented to or authorised any financial statements that are false or 

misleading in a material respect, or a prospectus which is materially incorrect; or
e  been present at a meeting and failing to vote against acts which are contrary 

to the New companies Act, including issuing unauthorised shares, granting 
financial assistance other than in accordance with the New companies Act and 
the company’s Moi, approving distributions other than in accordance with the 
Moi and the New companies Act and the like.

Section 77(6) of the New companies Act clearly provides that the liability of a person 
in terms of Section 77 is joint and several with any other person who is or may be held 
liable for the same act. Proceedings to recover any such loss from a director may not 
be commenced more than three years after the act or omission that gave rise to the 
liability.

Section 78 recognises that directors may be covered by directors’ insurance but 
any agreement and any provision in the Moi, or any resolution of a company which seeks 
to relieve a director of any liability that would otherwise attach to him or her for a breach 
of a statutory obligation, may be held to be void.

Section 94 of the New companies Act obliges each public company, each state-
owned company and each other company that is required by its Moi to have an audit 
committee, to elect an audit committee comprising of at least three members unless:
a  the company is a subsidiary of another company that has an audit committee; 

and
b  the audit committee of that other company will perform the audit committee 

functions on behalf of the subsidiary in question.
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Each member of the audit committee must: 
a  be a director of the company;
b  not be involved in the day-to-day management of the company’s business or have 

been so involved at any time during the previous financial year;
c  not be a prescribed officer or full-time employee of the company or another related 

group company, or have been such an officer or employee at any time during the 
previous three financial years;

d  not be a material supplier or customer of the company, such that a reasonable and 
informed third party would conclude that the integrity, impartiality or objectivity 
of the director is compromised by that relationship; and

e  not be closely related to any person who falls within any such criteria.

A person is not deemed to have knowledge of the procedural requirements stipulated in 
the company’s Moi merely because the Moi has been filed. however, Section 15(3) of the 
New companies Act entitles the board to make, amend and repeal rules relating to the 
governance of the company by publishing a copy of those rules in any manner permitted 
by the Moi and filing a copy of those rules. Members of the public are then deemed to 
have notice of any such requirements which have been published. No such rule may 
conflict with the Moi. An act of a company which is not in express contravention of the 
Act is not void merely because the company did not have the capacity to perform the act 
because of restrictions in its Moi, or because the directors did not have the authority to 
perform that act on behalf of the company.

Section 20(1)(a) provides that a contract concluded by a company will not be 
void simply because the directors had no authority to authorise the action as a result 
of the capacity of the company. Accordingly, if there is a lack of authority on any other 
basis, the company may not be bound by the contract.

if a company’s Moi limits the authority of the directors to perform certain acts, 
the shareholders may ratify such acts provided the act is not a contravention of the New 
companies Act. Any such ratification by the shareholders must take place by way of a 
special resolution. The special resolution amends the Moi.

A person (other than a director, prescribed officer or shareholder of the company 
in question) who deals with the company in good faith is entitled to presume that the 
company has complied with all of the formal and procedural requirements stipulated in 
terms of the Act, its Moi and any rules of the company. This is a rebuttable presumption 
and it is regulated by Section 20(7) of the New companies Act. 

King iii recommends that a board of directors should ideally be comprised of 
a majority of independent non-executive directors and King iii makes it clear that 
these independent non-executive directors should be entitled to access to all relevant 
information. for purposes of complying with their fiduciary duties and ensuring that 
they are in possession of all information required to make informed decisions, they may 
conduct site visits and they may talk to members of management.

The New companies Act does not specifically differentiate between executive 
directors and non-executive directors for purposes of determining whether they have 
complied with their respective duties. however, when applying the tests to determine 
whether they have complied with their duties, the nature of their appointment and the 
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nature and extent of their involvement in the affairs of the company is obviously taken 
into consideration. 

King iii stipulates that ‘The Board should appoint the chief executive officer and 
establish a framework for the delegation of authority’ and it stipulates that ‘Directors 
should be appointed through a formal process’. King iii contemplates that this process 
will be facilitated by a nomination committee and that the board should make full 
disclosure regarding individual directors to enable shareholders to make their own 
assessments of directors. 

According to King iii, ‘the Board should elect a chairman of the Board who is an 
independent non-executive director. The cEo of the company should not also fulfil the 
role of the chairman’. 

King iii further states that: ‘the Board should comprise a balance of power, with 
a majority of non-executive directors. The majority of non-executive directors should be 
independent.’

King iii prescribes that the following factors should be taken into account in 
determining the number of directors to be appointed:
a  ‘The needs of the company, its business, any evolving circumstances;
b  The necessity of maintaining approximate needs of executive and non-executive 

directors’ regulatory requirements;
c  The necessary skills and knowledge required to make sound judgment and action 

on behalf of the company; and
d  The need to have adequate and sufficient directors to structure the Board 

committees’.

III DISCLOSURE 

Every South African company must maintain at least one office in South Africa and 
its address at the time of incorporation must be noted in its Notice of incorporation. 
Any change to the registered or principal office must also be notified. in addition, each 
company must maintain a copy of its Moi and any amendments thereto, any rules of 
the company, a record of its directors as well as copies of all annual financial statements, 
reports presented at annual general meetings (‘AGM’), written communications sent 
generally to all holders of any class of securities as well as minutes of all meetings and 
resolutions of all directors, directors’ committees and the audit committee. Each profit 
company must also maintain a register of its securities. 

A person who holds (or who has a beneficial interest in) any of the company’s 
securities has the right to inspect and copy information contained in the relevant records 
of the company, with the exception of board minutes and accounting records. The New 
companies Act also allows non-shareholders to access certain records of the company.

The annual financial statements of a public company must be audited and the 
financial statements of private companies must be audited if they achieve a ‘public interest’ 
score which takes into account asset value, turnover, number of employees and similar 
factors. however, all companies must prepare annual financial statements within six 
months of the end of each financial year. A person who holds (or has a beneficial interest 
in) any securities issued by a company is entitled to receive notice of the publication of 
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any annual financial statements. The notice must set out the steps required to obtain 
a copy of the statements. it is interesting to note that trade unions and the like may 
indirectly secure access to a company’s financial statements for purposes of initiating 
business rescue processes.

in addition to these general requirements, public companies and state-owned 
companies are obliged to comply with additional disclosure requirements. These are 
stipulated in chapter iii of the New companies Act. A private company is not required 
to comply with chapter iii unless its Moi provides otherwise. Broadly speaking, chapter 
iii obliges the relevant companies to: 
a appoint an auditor;
b establish an audit committee; and
c appoint a company secretary.

The company secretary of a public company or a state-owned company must be a 
permanent resident of the republic of South Africa and his or her duties include: 
a  providing the directors with guidance about their duties, responsibilities and 

powers;
b  ensuring that the directors are aware of relevant laws;
c  reporting to the board on any failure by the company to comply with the Act;
d  ensuring that all relevant minutes of meetings are maintained;
e  certifying that the company has submitted all relevant returns and whether such 

returns appear to be true, correct and up-to-date;
f  ensuring that the company’s financial statements are sent to all persons who are 

entitled to them; and
g  ensuring that the company’s annual return is filed.

in terms of Section 90 of the New companies Act, all public companies and state-
owned companies must appoint an auditor. The auditor must not be (or for the previous 
five years have been) a director, officer or employee of the company, or have served as 
company secretary of that company, or be related to any such person. The same individual 
may not serve as auditor or ‘designated auditor’ for more than five consecutive years and, 
if such individual serves in such capacity for more than two consecutive financial years 
and then ceases to serve in such capacity, he or she may not be appointed to the same 
position again until the expiry of at least a further two financial years. if an auditor who 
is not nominated by the audit committee is appointed at an AGM, such appointment 
is only valid if the audit committee is satisfied that the proposed auditor is independent 
of the company.

The auditor has the right to access the accounting records and books of the 
company at all times. he or she is also entitled to require from the directors and officers 
of the company, any information and explanations required for the performance of his 
or her duties. The auditor of a holding company has access to the financial statements 
of any subsidiary and the auditor is entitled to attend the AGM of the company, receive 
notices relating to general meetings and be heard at general meetings on matters which 
concern his or her duties.

Each public company and state-owned company must elect an audit committee 
on an annual basis. The audit committee must comprise at least three directors who 
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are not involved in the day-to-day management of the company’s business. The audit 
committee has very broad duties which include nominating the auditor, stating whether 
the audit committee is satisfied that the auditor is independent, dealing with any 
complaints relating to the accounting practices and internal audits of the company and 
making submissions to the board on the company’s accounting policies, financial control 
and the like. 

King iii provides that all companies should prepare an annual integrated report 
which sets out in detail the social, economic and environmental impact the company has 
had on the community in which it operates.

The report should be based on substance rather than form and should disclose 
complete, timely, relevant, accurate, honest, accessible and comparable information, and 
also state the future projections of the company. 

The integrated report should include the following information, inter alia:
a  the financial statements and any commentaries made by the board with regard to 

the company’s financial results;
b  disclosure on how the company has made its money;
c  disclosure on whether the company is a going concern and whether or not it will 

continue to be a going concern in the financial year ahead;
d  a report on how the operations of the company have impacted the economic, 

social and environmental wellbeing of the community in which it operates; and
e  a report on financial and sustainability issues.

King iii recommends that the board should delegate the duty of overseeing and reporting 
on sustainability to the audit committee, and the audit committee should review the 
integrated report to ensure and confirm that the information contained therein is reliable 
and does not contradict the financial aspects of the report.

The JSE Listing requirements require all ‘issuers’ to disclose the following in their 
annual reports:
a  a statement setting out how the issuer has applied the principles set out in King 

iii, together with an explanation which enables shareholders to evaluate how the 
principles have been applied; and

b  a statement which provides in detail the extent to which the issuer has not applied 
the King code and its reasons for any non-compliance.

With effect from their financial years beginning after 1 April 2010, the Listing 
requirements place a mandatory obligation on issuers to comply with the following 
corporate governance requirements:
a  an issuer must have a policy which provides details to the board on the formal 

and transparent procedures followed in all appointments, a second policy which 
clearly sets out the balance of power and authority at board level, and a third 
policy providing details on non-audit services provided by external auditors;

b  the nomination committee must have a minimum of two non-executive directors 
and the majority of the members must be independent directors. The nomination 
committee should be chaired by the chairman of the board;
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c  all issuers must appoint an audit committee, a remuneration committee and, 
where required, a risk and nomination committee. The issuer’s annual report must 
disclose the composition of such committees and must give a brief description on 
their mandates, meetings held by the committees in the relevant year and other 
relevant information;

d  each issuer must appoint a chief executive officer and an independent 
non-executive chairman, however these positions may not be held by the same 
person. if the chairman is not an independent director, the issuer must appoint a 
lead independent director as required in King iii;

e  the notice of the AGM contained in the issuer’s annual report must be accompanied 
by a brief curriculum vitae of each director who stands for election or re-election 
at the AGM;

f  each director must be categorised as an executive director, a non-executive director 
or an independent director.

IV CORPORATE RESPONSIBILITY

The annual integrated report has been dealt with under the heading ‘Disclosure’ (see 
above).

King iii provides that ‘The board should be responsible for the governance of risk’ 
and provides that:
a  the board should, with the assistance of the risk committee, develop and implement 

a policy and plan which provides a system and process to be applied for risk 
management, in order to systematically evaluate and improve the effectiveness of 
risk management;

b  the risk management policy and plan must be approved by the board, distributed 
throughout the company, continuously monitored and reviewed annually by the 
board;

c  the board’s responsibility for risk governance should be expressed in the board 
charter supported by induction and training processes for all board members.

d  the risk management policy should include the company’s definition of risks and 
risk management and the company’s objectives, risk approach, philosophy and 
commitments to dealing with risk management.

The Protected Disclosures Act 26 of 2000 affords protection to ‘whistle-blowers’. 
Similarly, Section 159 of the New companies Act protects any shareholder, director, 
company secretary, prescribed officer, employee or trade union representative who 
discloses information pertaining to any contravention of that Act.

V SHAREHOLDERS

i	 Shareholder	rights	and	powers

The board of a company or any other person specified in its Moi may call a meeting of the 
shareholders at any time. A company must hold a shareholders’ meeting where the board 
is required by the New companies Act or the Moi to refer a matter to the shareholders 
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for decision, whenever required to fill a vacancy on the board, when an AGM of a public 
company is required or when otherwise required by the company’s Moi.

A shareholders’ meeting must also be convened if one or more written and signed 
demands for such a meeting are delivered to the company, which describes the purpose 
of the requested meeting, and these demands are made and signed by the holders of at 
least 10 per cent of the shares entitled to be voted in respect of the matter in question. 
The company or any shareholder may apply to court to set aside any such request for a 
shareholders’ meeting, on the basis that the requests are frivolous, vexatious, or on the 
basis that the matter in question has already been decided.

The quorum for all shareholder meetings is the presence of the holders of at least 
25 per cent of the shares entitled to be voted at the meeting. The Moi may, however, set 
lower percentages. 

regardless of the quorum, if a company has more than two shareholders, a meeting 
may not begin unless at least three shareholders are present at the meeting. Shareholder 
resolutions are taken either by way of ordinary resolution or special resolution. A special 
resolution must be supported by the holders of at least 75 per cent of the voting rights 
exercised on the resolution and an ordinary resolution is supported by a simple majority 
of the voting rights. 

The Moi may provide for lower percentages in respect of special resolutions and 
for different and lower percentages for resolutions in respect of specified matters. it 
may also provide for a higher percentage in respect of ordinary resolutions; however, 
the percentage difference required for purposes of an ordinary resolution and a special 
resolution must be at least 10 per cent. 

Voting may take place by way of a show of hands, in which case each shareholder 
has one vote. however, in a poll, each shareholder is entitled to exercise all voting 
rights attaching to all shares held by him (including shares held by proxy). There is no 
requirement that all issued shares must have equal voting rights.

A company may not dispose of all or the greater part of its assets or undertaking 
without the approval of its shareholders by way of a special resolution. The same applies 
in relation to amalgamations or mergers.

Any shareholder, director, prescribed officer or even a trade union representing the 
employees of the company may take proceedings to restrain the company from acting 
in contravention of the New companies Act. Each shareholder has a claim for damages 
against any person who fraudulently, or due to gross negligence, causes the company to 
act contrary to the New companies Act or a limitation imposed by virtue of the Moi.

Any shareholder or director of a company may apply to court for relief from 
oppressive or unfairly prejudicial conduct. The courts are afforded a very broad discretion 
to make any order they think fit, including appointing a liquidator or directing an issue 
or exchange of shares. Statutory derivative actions are available to shareholders, directors, 
prescribed officers and registered trade unions that represent employees of a company.

if a company, other than pursuant to a business rescue plan, notifies its shareholders 
that a resolution will be proposed to amend its Moi by altering rights, limitations, 
preferences or any terms of any class of shares in any manner that is materially adverse 
to the rights and interests of the holders of a class of shares, or to dispose of all or 
substantially all of its assets, or to enter into a merger or amalgamation or a scheme 
of arrangement, any dissenting securities holder who receives such notice may send 
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a written objection to the company. Within ten business days after the company has 
adopted the resolution, it must confirm this fact to each security holder who filed an 
objection and has not withdrawn such objection or voted in favour of the resolution. 
Any such shareholder may then demand that the company pay the securities holder the 
fair value for his or her shares. The company is then obliged to make a written offer to 
acquire the shares in question at the fair value. if the company fails to make such an offer, 
or if the shareholder disputes the fair value offered, the shareholder may apply to court to 
determine a fair value and for an order requiring the company to pay the shareholder that 
fair value. All dissenting shareholders who have not accepted an offer from the company 
as at the date of that application must be joined as parties.

The New companies Act makes provision for dispute resolution procedures 
aimed at addressing complaints, disputes or contraventions of the Act or the Moi. 
These include mediation, arbitration and court actions. Aggrieved parties may also file a 
complaint with the companies and intellectual Property commission or the take over 
regulation Panel.

The New companies Act further makes provision for a companies tribunal, 
which is responsible for adjudicating over certain applications brought to it in terms of 
the New companies Act. The order made by the companies tribunal may be filed in the 
high court as an order of court.

The New companies Act makes provision for mandatory offers to minority 
shareholders and the forced removal of minority shareholders in certain circumstances. 

VI OUTLOOK 

The New companies Act heralds a major shift in South African company law and it is 
intended to improve corporate governance in South Africa. The New companies Act, 
combined with the detailed principles and recommendations in King iii, result in a 
situation in which corporate governance is extensively regulated in South Africa. The 
New companies Act constitutes a ‘total rewrite’ of previous company law legislation in 
South Africa and it will invariably take some time for companies, directors, shareholders 
and even legal practitioners to fully understand the significance of the changes that have 
been introduced. The New companies Act was extensively amended between the date on 
which it was first passed into law and the date on which it entered into force (1 May 2011). 
further amendments will no doubt be required in the future but the New companies 
Act, together with the principles outlined in King iii, provide a comprehensive basis for 
ensuring fair, transparent and accountable corporate governance in South Africa.
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